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NOTES OF JUDGE J E MAZE  ON SENTENCING 

 

 

[1] Topham Holding Limited has been charged as a person in charge of a building 

in that it failed to ensure that asbestos was removed before demolition.   

[2] The defendant company in fact in effect works through Philip Topham who has 

sworn an affidavit in this matter.  In that he says he had leased out the piece of land 

upon which this small chicken shed had been sited and that the shed and other 

buildings on the land had been used latterly for storage of vehicles and such like.  The 

cladding on the chicken shed was of polite and he says that he failed to appreciate that 

it actually contained asbestos. He says that he did enquire as to demolition obligations 

generally in an enquiry with the Timaru District Council and he understood the answer 

to be that he was free to demolish the chicken shed as he elected to do.   He, of course, 



 

 

did not inform the Council about the cladding, he says because he did not appreciate 

what it was but he concedes that he should have done.  

[3] The summary of facts which is not the subject of true challenge asserts that in 

July 2015 Worksafe had actually visited that property as there was then reason to 

believe asbestos may have been present in a building or buildings on site.  The 

inspector spoke to a representative of the company leasing the land and advised that 

man that as polite material was on the old chicken shed there was a possibility of 

asbestos presence and any demolition work was to be carried out after notification to 

Worksafe and under a safe work procedure put in place beforehand.  

[4] On top of that in October 2015 an email was sent to Mr Topham’s mother 

advising that Worksafe had visited the site and an inspector believed “that the old 

chicken shed contains asbestos and that if any work is carried out on it such as 

demolition to the shed without proper permits and processes in place they will put a 

prohibition notice on it.”  I am told through counsel that Mr Topham accepts that that 

is correct.  I am told from the Bar that the email was a lengthy one containing 

references to a number of matters in dispute between the relevant parties.  Be that as 

it may, it is accepted it contained those words.   

[5] In addition, the prosecutor points out that the LIM report contains reference to 

asbestos presence on the property and Mr Wilson concedes that it does refer to 

buildings actually containing asbestos.  So it is not possible for me to put any weight 

on Mr Topham’s assertion that he did not appreciate that he was dealing with a building 

which did or might contain asbestos. 

[6] Mr Topham demolished the chicken shed with family help and placed the 

remains in a bin for removal by another company.  As soon as he was informed by the 

inspector who was then called in that there was or might be a problem, he stopped and 

co-operated with remediation. 

[7] The prosecution points out that the defendant did not engage removers for 

asbestos until a prohibition notice had been issued requiring him to do so.    



 

 

[8] The prosecution acknowledges the maximum penalty is a fine not exceeding 

$50,000.  There has been a discussion as to whether the Hanham & Philp approach 

and banding should apply to this new subordinate legislation.  The prosecution submits 

that a starting point at 50 percent of the maximum should apply despite written 

submissions suggesting a starting point of $30,000.   That would now appear to be 

$25,000.  The prosecution says that that is the least restrictive outcome to achieve the 

aims of sentencing having regard to the aggravating factors and in particular that the 

defendant must be deemed, even if he will not acknowledge it, to have had notice of 

the presence or likely presence of asbestos, that he did not take the steps required to 

even make further enquiry.  He did not engage asbestos removers until a prohibition 

notice had been issued.  The health effects from exposure to asbestos are well known 

and those include the risks of exposure to wind- borne asbestos particles.  There are 

readily available website sources for information and that includes Environment 

Canterbury’s website and the Timaru District Council’s website.  Worksafe, of course, 

also provides a good deal of information as does the Ministry of Health. Further, the 

knowledge must be deemed, at the very least even if Mr Topham will not concede it, 

because of the LIM notice and the email and it was reasonably practicable for him in 

those circumstances to engage a person competent in the exercise to assess the 

presence of asbestos and ensure that the proper process was followed.  

[9] I have read the submissions of both sides with care as to where to fix the 

starting point.  I consider that I remain bound by the Hanham & Philp approach and 

that the banding is as is set out in Mr Wilson’s submissions, paragraphs 25, 26.  In 

those circumstances I find the culpability to be medium but at the higher end of 

medium in light of the knowledge, actual or deemed.  It is impossible to get round the 

specific warnings arising in 2015 and to conclude that in some way Topham Holding 

Limited could profess ignorance of the situation. 

[10] That being the case, I adopt a starting point of $20,000.  The reduction for 

co-operation and remedial action I accept should be at a quarter and the reduction for 

plea I accept should be at a quarter, leaving in the end result a fine of $10,000.  I have 

been provided with nothing to suggest that the defendant company is impecunious 

which struggled to meet the payments so the adjustment exercise is not required.   



 

 

[11] I am asked to awards costs.  It seems to be simply assumed that an award of 

legal costs will follow a successful prosecution.  I do not see, with the greatest of 

respect to my brother Judges, that there is any truly meaningful discussion on the 

distinctions between counsel costs and costs of investigation and ancillary costs in the 

decisions to which I have been referred, in particular Rangiora Carpets Limited and 

Budget Plastics New Zealand Limited1. 

[12] The use of in-house counsel engaged by a Government Department whose 

function is the enforcement of health and safety legislation means that that 

Government is in effect a self-represented litigant. It is in no position which is different 

from any other self-represented litigant and such a self-represented litigant is 

traditionally unable to claim legal costs because there are none. 

[13] I accept that the phrasing of the section 152 (1) does not confine a costs award 

to the costs of investigation and associated costs but the only costs of investigation of 

which I am aware is the cost of testing $2164.30.  The balance seems to be a random 

arbitrary 50 percent reduction in the engagement costs of three in-house counsel.  I 

would struggle to see why three counsel were required for what appears to be a 

straightforward Worksafe prosecution and, in any event as I have said, at this stage I 

am not persuaded that an award of costs for a self-represented litigant for legal costs 

which are not defined in any other way is appropriate.  On that basis the defendant 

company is convicted of this offence and fined $10,000.  It is ordered to pay Court 

costs of $130 and costs of the prosecution $2164.30. 

 

 

J E Maze 

District Court Judge 

                                                 
1 Rangiora Carpets Limited v Budget Plastics New Zealand Limited 


