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Introduction 

“Imagine if I was in [Sam]’s shoes and being used almost like… like his mind 

has almost become a playground for litigation.”1 

[1] On [date deleted] 2005 Ms [Allen] told Mr [Wade] she was taking their 

children, [Alex and Sam], to a barbecue.  Instead she boarded a flight with them bound 

for [the United States of America, State 1]. 

[2] The next day a mutual friend telephoned Mr [Wade] to tell him where his wife 

and children were.  

[3] Thus began a train of events which included three separate abductions, breach 

of guardianship obligations, vicious allegations, breaches of Court Orders and 

probation terms (bail) and the misleading of Courts and Consular authorities. 

[4] Ms [Allen]’s actions kept the children away from New Zealand and their father 

for over two years. 

[5] This occurred at a time which she, as a [occupation deleted], would have 

known was crucial in the children’s psychological development and in terms of their 

attachment to their parents – especially for [Sam] who was under 16 months when 

abducted and three years and five months when returned to New Zealand. [Alex]was 

five years three months when taken and seven years and four months when returned.   

[6] It is not only the lengthy absence from their father which has had impact on 

the children’s relationships, but the determined efforts of their mother not to return to 

New Zealand, evidenced by the multiple abductions across two continents and the 

enlisting of her family in the dishonesty required to effect the final abduction, has 

clearly had ramifications which are still being felt. 

[7] Ms [Allen] urged me to regard these actions as “unfortunate”, and ancient 

history.  But the Court cannot be blind to patterns which emerge from the subsequent 

                                                 
1 Father’s evidence in cross-examination by mother, 26 June 2017, NOE page 279 



 

 

12 years of litigation following the mother’s forced return to New Zealand in [month 

deleted] 2008, or fail to connect the patterns with these earlier events. 

Issues 

(a) Are these children currently estranged from their father because he is 

abusive towards them and they fear him? 

(b) Or has their relationship with their father been undermined to the point 

of total rejection of him, as a result of the mother’s repeated 

applications to the Court and other actions to undermine his parental 

role? 

(c) Should the guardianship disputes relating to [Alex] be determined now 

or adjourned to be considered with father’s oral application for an order 

placing her under the guardianship of the Court? 

Further background 

[8] Having told the father that she was in [the United States of America, State 1] 

for an indeterminate time, Ms [Allen] then took the children to live in [the United 

States of America, State 2] where her parents lived.  Although there was initially 

telephone contact between the father and children, this was stopped by Ms [Allen] 

shortly after arriving in [the United States of America, State 2].  Mr [Wade] initiated 

Hague Convention proceedings in January 2006 seeking the return of his children to 

New Zealand. 

[9] In April 2006 the National Centre for Missing and Exploited Children wrote to 

Ms [Allen] requesting that she voluntarily return the children to New Zealand.  Ms 

[Allen] declined to do so. 

[10] In June 2006 she then removed the children from the United States and took 

them to the Netherlands, where she had accepted a two year employment contract. 



 

 

[11]  When the father became aware of her move in August 2006, the Netherlands 

Central Authority repeated the request to mother to return the children voluntarily, but 

once again she declined to do so.  Ms [Allen] argued that the return of the children to 

New Zealand would pose a grave risk of physical and psychological harm to them. 

[12] A hearing was held in the Amsterdam Court on 16 January 2007 to consider 

the petition under the Hague Convention.  At this hearing the interpreter was 

Mr [Wijngaards], a [occupation deleted] working with the mother’s lawyer. 

[13] Having considered the mother’s claims of abuse against the father, the Court 

firmly rejected these and found that she had failed to demonstrate that the children 

would be exposed to a grave risk of harm if returned to New Zealand. 

[14] On 22 January 2007 the children’s immediate return to New Zealand was 

ordered by the Amsterdam Court. 

[15] The mother appealed the Court’s decision, again asserting grave risk of harm.  

Ms [Allen] then made plans to avoid the Order of the Court by arranging for her 

parents to come to the Netherlands to accompany the children back to the United 

States.  She wrote on 9 February 2007 to the United States Consulate informing them 

that the children must return to the United States for medical reasons, namely the 

removal of [Alex]’s [details deleted].  In fact the truth was that [Alex]’s [details 

deleted] had been removed (without the consent of the father) almost two years earlier.  

This was a blatant lie to the consular authorities.   

[16] The children were taken by Ms [Allen]’s parents back to the United States, thus 

evading the order made by the Amsterdam Court.  As a result, on [date deleted] 

February 2007 Ms [Allen] was arrested and held in custody by Dutch police on 

suspicion of violating Court Orders and “improper removal of minors from a parent”.2  

Three days later she was released on ‘probation’: 

“… On the express conditions that she not leave the Netherlands and that she 

cooperate fully with the Dutch Central Authority in arranging the return of the 

children to New Zealand no later than April 15, 2007.”3 

                                                 
2 Reference is made to the final Hague Convention decision, namely [details deleted] at page 8 
3 See note 1 at page 8 



 

 

[17] In breach of these probation terms Ms [Allen] and Mr [Wijngaards] departed 

the Netherlands and flew to the United States where the children were.  They were 

married less than a week later, having known each other approximately a fortnight.  

This detail is important because, as it transpired, Mr [Wijngaards] proved to be a 

genuinely abusive man, apparently towards Ms [Allen].  Certainly he was physically 

and sexually abusive of [Alex] who was then aged six and a half years .   

[18] In the meantime Mr [Wade] had travelled to Europe to collect the children in 

terms of the Court Order and was forced to return to New Zealand without them.  

Interpol issued an international arrest warrant.  The children were located with the 

mother’s family in [the United States of America, State 2] and the petition for return 

of the children was filed in that Court by mid-2007.   

[19] In the meantime in April 2007 mother had applied to the [the United States of 

America, State 2] Court for custody and other orders.  This Court has not seen those 

applications but it is the father’s evidence Ms [Allen] failed to inform the American 

Court’s of the previous Hague Orders. 

[20] This misleading of the Courts by failure to disclose relevant evidence is a 

pattern which also repeats itself in this lengthy litigation.   

[21] In late July through to early August a second Hague Convention hearing took 

place in the [the United States of America, State 2] Court.  That Court made certain 

findings of fact which are relevant to the current matter.  Firstly, that the parties had 

been living in New Zealand since the beginning of 2001, and that it was the children’s 

habitual residence.  The mother had obtained a [number of years deleted]-year contract 

as a [occupation deleted] and they were both granted permanent residency. In addition, 

the Court recorded that because the mother was engaged in fulltime employment the 

father was the primary caregiver to [Alex], while continuing studies and part-time 

employment.  Their second child [Sam] was born in New Zealand in [month deleted] 

2004. 

[22] The Court further found that the children had been wrongfully removed from 

New Zealand by their mother and recorded the multiple abductions already referred to 



 

 

above.  Having considered the “grave risk” defence advanced by mother, the [the 

United States of America, State 2] Court, as had the Netherlands Court, roundly 

rejected the mother’s case, then directed that the children were to be returned to New 

Zealand.  The Court recorded that the father had been the “at home dad” and had this 

to say about Ms [Allen]’s allegations of violence: 

“As for the respondent’s allegations of violence, as noted earlier, those 

allegations are highly suspect given that they are being raised for the first time 

before this Court.  The credible evidence before this Court shows a father who 

has demonstrated great love and affection for his children, and has left no 

stone unturned to find them and seek their return to New Zealand. . . . 

(comments relating to father’s marijuana use) … There is no credible evidence 

before the Court that the petitioner was abusive to or neglectful of the 

children.”4 

[23] In [date deleted -early] 2008 the father travelled to America to collect the 

children.  The mother’s passport had been confiscated to prevent further abductions.  

It emerged at the hearing that the only reason she was able to return to New Zealand 

with the children was because of father being prepared to allow her to travel with them, 

at which point he agreed to her passport being made available to her to facilitate that.5 

[24] As is usual in Hague Convention cases, Mr [Wade] had made application for 

an interim parenting order and an order preventing the removal of the children from 

the local jurisdiction prior to his return to New Zealand with them.  

[25] That application was responded to, with the first of Ms [Allen]’s five without 

notice applications.  However, both parents continued to have care of the children until 

mother’s second without notice application in April 2008.  This was filed following an 

incident when the father was being difficult about returning the children for a four-day 

holiday with their mother as had been ordered by the Court.  Despite his fears about 

further abductions, his behaviour did him no credit.  However it is also noteworthy 

that in making without notice application the mother totally omitted to advise the Court 

of the history of abduction and the children’s 26-month absence from New Zealand 

which had concluded in the weeks before this incident.  She accepted at the hearing 

that this was misleading of the Court and failed to abide by a litigant’s obligations on 

                                                 
4 See note 1 at page 19 
5 This evidence emerged in father’s cross examination when the mother was challenging him about his 

apparent lack of concern about her being removed from the children’s lives 



 

 

a without notice application.  This followed the pattern of her application to the Court 

in [the United States of America, State 2]. 

[26] Her application resulted in the children not having free contact with their father 

for five months.  Once the psychologist became involved and a Court hearing took 

place, findings were made that the children were safe in their father’s care and contact 

was restored. 

Psychologist’s Concerns and Need for Therapy 

[27] In the first of her three reports, experienced psychologist April Trenberth 

recommended that [Alex]’s emotional state was “… of great concern”. 

[28] She reflected on the huge impact for [Alex] of the following: 

“… Parental separation, abrupt loss of contact with father, relocation to other 

countries, serious operation while overseas, sudden introduction to her 

mother’s new partner/s, reported abuses from her mother’s partner, move back 

to New Zealand, incidents of conflict involving her father and police, mother’s 

sadness, and the inter-parental conflict that had not abated to the current day.” 

[29] Ms Trenberth considered it to be a “priority need for [Alex] to engage with a 

skilled counsellor/therapist in order to address all the identified issues.  This would 

necessitate the involvement of the parties as well.”  Ms Trenberth also commented on 

the minimisation of [Alex]’s experience by her mother. 

[30] The recommendation for [Alex] was repeated in both the second and third 

reports but appears not to have been actioned by the parents whose efforts appeared to 

be concentrated on the ongoing litigation which arose out of the repeated without 

notice applications made by Ms [Allen]. 

[31] In more recent times, a therapeutic intervention was intended to be put in place 

following the hearing with His Honour Judge Neal in April of 2016.  The interference, 

primarily by the mother, into that referred therapeutic process, which would have been 

informed by disclosure of the psychologist’s reports to the therapist, is the subject of 

comment later. Suffice it to say that while the process of stalling and finally 

abandoning the court-directed process was occurring, the mother made her own 



 

 

arrangements to refer both children to a counsellor in Whangarei.  That counsellor did 

not have access to the Court reports setting out the huge difficulties between the 

parents and the “alienation” risk factors which had been raised in the reports and 

referred to in the Court decision.  

[32] Instead a brief was agreed (according to Ms [Allen]), between the children and 

the therapist, which I must say gave me great cause for concern.  In [Alex]’s case it 

was “to clear confusion about the time I lived with dad”.  And for [Sam] the goal for 

counselling was said to be “to better manage stress and anxiety related to the 

relationship with his father.  To deal with previous trauma and to assist him in both 

school and home environments.” 

[33] In addition to that the mother has also arranged for [Alex] to consult with an 

Auckland psychologist whom she has attended on two occasions.  All of this was 

without reference to the Court, lawyers for the children, or the father (the children’s 

co-guardian). 

[34] To return to the history, following the first psychological report which found 

that there were “… no current indicators to prohibit an equally shared care 

arrangement …” the parties, with the assistance of lawyers for children, negotiated a 

shared care arrangement.   

[35] That was reviewed in the second psychological report from Ms Trenberth 

which was received in October of 2009.  Ms Trenberth reported that the inter-parental 

conflict had continued and that their different parenting styles had begun to be 

particularly problematic in respect of [Sam] whose behaviour had been of concern 

both in school and home settings.   Mr [Wade] and the school maintained a stricter 

approach to [Sam] while Ms [Allen] was more relaxed, and at times disagreed with 

the school’s approach. 

[36] Ms Trenberth considered that [Sam] would become increasingly impacted by 

the parental differences and that while he currently had a strong relationship with both 

his parents that “… would predictably be undermined over the next two to three years 

…”.  She predicted in relation to the longstanding parental conflicts that “although 



 

 

these children have been more resilient than many, it seemed likely that one or both of 

them would eventually feel the need to align with one parent, this being the typical 

response to an environment of inter-parental conflict.” 

[37] In relation to [Alex], Ms Trenberth referred to the girl’s continued 

psychological distress.  Her descriptions of her father from her mother were said to be 

clearly at odds with [Alex]’s own experience of her father which she found confusing. 

“She not only felt confused in regard to the accuracy of these years, but she appeared 

to feel some anger at realising that one of her parents was not trustworthy …”. 

[38] Ms Trenberth was concerned that [Alex] had not received any assistance in 

dealing with the abusive experiences at the hands of Mr [Wijngaards], nor in relation 

to her memory of the incident involving her father and the police in 2008 following 

their return from overseas. 

[39] Ms Trenberth opined that the children had benefited from the equal care 

arrangement and that any unequal arrangement would distress them further, despite 

their being caught in the middle as they clearly were. 

[40] In June 2010 Ms [Allen] made a further without notice application for 

parenting orders in which she alleged physical discipline by Mr [Wade].  She also 

made a notification to Child, Youth & Family (“CYFS”) which resulted in the children 

undertaking an evidential interview in which the children disclosed Mr [Wade] had hit 

[Sam] on his head, with his knuckles, for not doing his schoolwork. 

[41] During this period the children were once again kept from their father and 

although supervised contact was ordered in late July, it was not until October 2010 

that the shared care arrangement was restored, after the third psychologists report was 

provided by Ms Trenberth, and a further decision from Judge Druce. 

[42] Once again, in his October 2010 decision, Judge Druce found the children to 

be safe in their father’s unsupervised care.  That had been suspended on 22 June 

following the mother’s without notice application and notification to CYFS.  While 

His Honour disapproved of the discipline methods employed by Mr [Wade] (hitting 



 

 

with a short sunflower stalk on the bottom after [Sam] had hit his sister in the face 

with a ball, and another threat to smack him, and hitting [Sam] on his head with his 

knuckles to get him to read his school book correctly), the finding was that the father’s 

frustration with [Sam]’s behaviour had led him to respond “… using physical violence 

at the low end of the scale …”. 

[43] His Honour also found, like many children in a high conflict separation [Sam] 

had learned to play his parents off against each other and that the parents’ poor 

relationship were not able to “reality check” with each other.  His Honour also pointed 

to the concern about both children having “… been exposed to adult historical 

concerns”. 

[44] While His Honour found that there had been harm to both children from the 

two incidents of violence that he had found, he referred to the third report from 

Ms Trenberth, psychologist, and stated:6 

“[25] Probably the most significant harm was the consequential harm of 

disrupted contact between the children and their father.  This is an area of 

major frustration for [Alex].” 

[45] In reporting Ms [Allen]’s views His Honour notes that she had professed a 

keenness to have [Alex] engage in therapy with [Therapist name and clinic name 

deleted].  We now know that this therapy has never taken place.  The father would still 

be keen for [Alex] to engage with [the therapist] who has said she would be available. 

[46] His Honour recorded the children’s views; [Alex]’s were strongly expressed 

and that she was eager to return to her father’s shared care.  [Sam], although describing 

his father as “really mean”, did wish to have time with him.  He accepted through his 

lawyer he would accept shared care but that his father should “go to jail” if he was 

mean.  [Sam] was six at this stage. 

[47] His Honour, having directed a therapeutic intervention also returned the 

children to the full shared care arrangement, after the four months of interruption to 

                                                 
6 At paragraph 25 



 

 

that, having found the children to be “both physically and psychologically safe enough 

to relatively rapidly reinstitute the former shared care of both children …”. 

[48] Over the remaining couple of months of 2010 the mother obtained a critique 

of Ms Trenberth’s reports from Dr Calvert and there were allegations that Ms [Allen] 

broke into Mr [Wade]’s house to check on the children, resulting in him serving a 

trespass notice on her in the presence of the children.  

[49] The next significant incident occurred in May 2011 when the fourth without 

notice application was made by the mother.  This followed [Sam] telling the lawyer 

for children that he had been hit by his father.  Lawyer for children made a notification 

to CYFS.  The without notice parenting application was declined.  Once again the 

children were interviewed by CYFS, [Sam] disclosing that he had been subject to 

physical discipline again.  Interestingly, in [Alex]’s interview she stated that [Sam] 

made things up and that his mother listened to him.  Whilst [Sam] had been taken to 

CYFS by his mother, [Alex] was uplifted directly from school before being 

interviewed, rather than going with her mother. 

[50] The matter proceeded to a substantive hearing in May 2012 (three days).  His 

Honour Judge Maude, at that stage, determined that the children were not alienated 

from their father because an equal care regime was in place.  His Honour was prepared 

to be optimistic that despite the history Ms [Allen] had “turned the corner accepting 

the children’s’ need for a relationship with both of their parents”.  However His 

Honour went on to state the following warning:7 

“[79] The Court, if proven wrong in that conclusion, will not be hasty to 

reach such a conclusion again, however, the current evidence, as against the 

evidence of the past, points to the conclusion that I have reached.” 

[51] There was a period of calm during which time Ms [Allen] married her present 

husband and Mr [Wade] confirmed his relationship with his friend Ms [Mund], 

although they maintained separate homes.   

                                                 
7 At paragraph 79 



 

 

[52] However by late 2014 Ms [Allen] had taken [Sam] to see his GP reporting sore 

legs, allegedly because of the number of squats his father had been making him do as 

a punishment. 

[53] By March 2015 the parties were back at mediation, primarily because 

Ms [Allen] wished to change [Sam]’s school, which Mr [Wade] opposed because of 

the hard work which had been put in by he and the school in attempting to address 

[Sam]’s poor behaviour. 

[54] In April [Sam] was again taken back to the GP by his mother complaining of 

sore legs describing as resulting from up to a 100 squats at his father’s home.  There 

must be a question mark over whether this would be physically possible for a nine-

year-old boy, however the doctor notified CYFS. 

[55] The social worker’s noted response, which was produced during the hearing,  

is worthy of repetition: 

“There is a history of custody issues between the parents of these children.  

The mother of the children is a [occupation deleted].  The father of the children 

is [ethnicity deleted] (sic) and he is strict with his boys, but, he is a good father. 

There are two previous ROC for alleged physical abuse by father.  The first 

investigation, father was given a verbal warning by the police.  Parental 

discipline.  The second investigation the police closed the file due to 

insufficient evidence. 

Mother is in a position to access resources.  Mother needs to get on with it.” 

 “The information does not indicate concerns or risks for the children.” 

[56] Thus, there seems to have been no intervention at that stage. 

[57] The shared care arrangement was a week about one, with changeover on 

Fridays.  However on each [day of week deleted], the parent who did not have the care 

of the children that week had the care of them from after school until 7.00 pm. 

[58] On the week in which [date deleted] November fell the children were with their 

father.  They had been attending [sport] practices.  Whilst [Alex] practiced [sport 

deleted] watched by her father, [Sam] was playing with other children in the sports 

complex.  [Event details deleted].  As the father investigated this allegation he 



 

 

discovered that [Sam] and his friend had been playing in an area where he had been 

told not to go because it was a construction site and unsafe.  They had used off-cuts of 

wood with protruding nails to construct a fort. 

[59] The father established, because of the other child’s confession that it was not 

[Sam] who caused the [event details deleted].  However father was unhappy that 

[Sam] had disobeyed his safety instructions and wished to discuss it with him.  [Sam] 

completely denied his involvement and so was told he would be going to bed 

immediately he had had a shower. 

[60] On checking [Sam] five minutes into the shower, he was discovered not to have 

cleaned himself, father turned off the water, told him to scrub himself and the water 

would be turned back on when he had done so.  Before bed [Sam] said to his father 

that he knew what he was trying to make him admit but he was not going to do so. 

[61] The next day [Sam] reported the incident to his mother in terms that he had 

been treated badly by his father who had sworn and yelled at him, and had made him 

stand in the cold, without water on, in the shower for up to 15 minutes and then 

threatened him with a 100-squat punishment.  [Sam] told his mother that he did not 

wish to return to his father’s care as a result. 

[62] Despite this incident having allegedly occurred, there was independent 

evidence (from Ms [Mund] who had called in the next morning before [Sam] left for 

school) that he and his father were absolutely fine with each other and [Sam] told his 

father that he loved him in a relaxed and normal way as he headed off for school. 

[63] However, Ms [Allen] did not stop to check with Mr [Wade] as to the validity 

of her son’s complaints.  Careful scrutiny of the sequence of events was conducted by 

cross examination of the mother at the hearing.  It was as follows: 

[64] The school bell goes at 2.50 pm, [Sam] then has to walk through the school 

grounds and out onto the main road to meet his mother.  Presumably this takes five to 

10 minutes.  By 3.14pm, apparently having just been told about the incident by [Sam] 

and having determined to take action, the mother was at the [Medical centre name 



 

 

deleted] collecting medical certificates from the doctor’s surgery to support the 

without notice application she would make the next day.  By 3.19pm she had made a 

notification to CYFS.  And by 4.20pm she had [Sam] at the police station making a 

statement to allege abuse against his father. 

[65] Ms [Allen] also prepared a trespass notice and served it on Mr [Wade] so that 

he was unable to uplift the children that evening, in terms of the current parenting 

arrangement. 

[66] That was the last time Mr [Wade] saw [Sam] (apart from one brief [location 

deleted] contact visit in April 2016, “supervised” by [Alex]), for the next 20 months, 

until the current hearing. 

[67] That is because by the next day, [date deleted] November, Ms [Allen] filed her 

latest without notice application, a detailed document with five supporting typewritten 

pages and exhibits.  The application was directed to be on notice. 

[68] In December a half-day hearing was directed and set down for April 2016.  In 

the meantime Ms [Allen] applied to discharge the orders preventing removal which 

had been made back in 2008.   

[69] At the hearing on 19 April, having spoken with the children, His Honour Judge 

Neal appears to have assisted the parties in reaching an interim agreement which 

involved the discharge of all parenting orders for [Alex] who was almost 16 years by 

that time and putting in place a detailed arrangement, whereby there would be a 

therapeutic intervention to assist [Sam] in re-establishing his relationship with his 

father, while in the meantime the parenting order relating to [Sam] would be 

suspended. 

[70] In terms of the agreement the therapist involved was to be Daniel Miller, 

Maggie Brown or such other therapist as the parties agreed upon. 

[71] Lawyer for the child reported on 8 August 2016 that the entire process had 

effectively been torpedoed.  Following the hearing he had, as agreed, briefed 



 

 

Mr Miller on his role.  Part of the agreement had been prior to contact occurring the 

therapist should establish rapport with [Sam] and should meet individually with the 

father.  However in late April, despite the court-recorded agreement, Ms [Allen] said 

that she was not prepared for [Sam] to work with any therapist who was not practising 

“under a recognised registration body”.  

[72] In mid-June when Ms [Allen] had not contacted Mr Miller, he contacted her.  

He described the conversation as “difficult”, because she asked him questions, not 

only about his professional standing (he confirmed he was affiliated with the New 

Zealand Violence Prevention Association) but also about his personal contacts.  

Mother also asked him if he had been police vetted, despite the fact that he had been 

recommended by the children’s lawyer. 

[73] In the meantime the father had fully engaged with Mr Miller and had had a 

number of sessions with him.  The positive benefits of these sessions were apparent 

from father’s evidence before me. 

[74] Lawyer for child reported that towards the end of June Ms [Allen] indicated 

that she had effectively ruled out both Mr Miller and Ms Brown as therapists and 

suggested Ms Altschuler.  Following the suggestion of Ms Altschuler, lawyer for child 

approached her and sought consent to move the therapeutic process to her.  Mr [Wade] 

replied some weeks later that Mr Miller should continue his work without further 

delay. 

[75] In the meantime Ms [Allen]  had indicated that, since Ms Altschuler was 

seeking to recover her travel costs from Whangarei to [location deleted], she was not 

prepared to pay these so they would have to be met by Mr [Wade].  The father did not 

initially agree to meet all costs.8 

[76] Finally, out of frustration, it appears the father agreed to change to 

Ms Altschuler and to meet her costs.  However, by this stage lawyer for the child 

appears to have considered the process to have been totally lost.  It was not until almost 

                                                 
8 In evidence he regretted his contribution to this debacle, stating that had he known it was going to 

keep him from his children for 20 months, he would not have refused to change the arrangements 

initially. 



 

 

a year later during a telephone conference convened before me that I insisted that the 

process be revived and [Sam] be taken to Mr Miller as had been agreed with Judge 

Neal.  This then occurred. 

[77] However even that exercise proved almost futile because [Sam] was 

accompanied by [Alex] on the first occasion and this was described as unhelpful by 

Mr Miller, [Sam] returned once on his own, but failed to keep a third appointment. 

[78] I have traversed this history in some detail, particularly the most recent events 

concerning the therapeutic process, because it is necessary to put that in context when 

considering the mother’s actions when she, around the same time and without 

knowledge of anyone else, took the children to another therapist in [location deleted] 

and also (in [Alex]’s case), to a psychologist in Auckland, while being unprepared to 

continue with the process that the Court had directed. 

Safety of the Children with the Father 

A.  Previous Court Determinations 

[79] Right from the first Hague Convention proceedings the mother has alleged that 

the father is violent and the children are at risk in his care.  She has repeated this in 

each of the without notice applications right down to the one currently before me, 

which originated in November 2015. 

[80] On each previous occasion when this has come before the Court the children 

have been found to be safe in the unsupervised care of their father.  This firstly was 

the finding of the Court in [the United States of America, State 2]: 

“No evidence was presented at the hearing which even suggested that either 

child was subjected to any physical or sexual abuse by either parent.”9 

[81] The Court described Mr [Wade] as the “at home”  loving dad, and was 

suspicious of allegations made by Ms [Allen].10 

                                                 
9 At page 5 
10 See quoted passage at para [23] 



 

 

[82] The [the United States of America, State 2] Court made reference to the 

Netherlands proceedings, which considered extensive materials submitted by Ms 

[Allen] in her defence to the proceedings and was fully litigated.  It is recorded that: 

“The Court notes that for the first time, respondent is making new allegations 

regarding supposed instances of abuse and neglect by the petitioner. Nowhere 

in any of her communications with the Netherlands Court, or in any of the 

numerous exhibits filed on her behalf with said Courts, or during any of her 

testimony before the Trial Court did she raise any of these new allegations.  

Given that she had both U.S. counsel and Dutch counsel, raised 15 specific 

Article 13(b) allegations in response to the petitioner’s Hague petition, 

attended the Trial Court hearing, and submitted an additional 36 exhibits to 

the Appellate Court, the timing of these new allegations are extremely 

suspect.” 

[83] Since return to New Zealand, Judge Druce has found on two occasions the 

children to be safe in their father’s unsupervised care, in 2008 and 2010. 

[84] These findings were repeated and confirmed by His Honour Judge Maude in 

June 2012,11 following a three-day hearing.12 

B.  Psychologist’s Findings 

[85] In her first report Ms Trenberth noted: 

“One of the unusual aspects of this particular matter was the marked contrast 

between the serious allegations and the actual quality of the parent-child 

relationships.” 

[86] She noted that each parent had established: 

“Very close connections with their children in spite of the upheavals over the 

years.  This was particularly significant when considering the father-child 

relationships, given the long period of separation between them and the ages 

of the children at the point of separation.” 

[87] She confirmed that there were: 

“… No indicators for anxiety or fear at any point.  Both parents were able to 

describe appropriate parenting strategies and routines, with a thoughtful 

approach to all of these matters.” 

                                                 
11 [details deleted] [2012] NZFC 3825 at paragraph 47 
12 It should be noted that His Honour was concerned about the father’s use of physical discipline and 

that the prohibition of such was included as a condition to the shared care order made by Judge Maude. 



 

 

[88] In relation to [Sam], Ms Trenberth noted: 

“It was additionally significant that there were no indicators for the fear or 

anxiety reported by Ms [Allen]. 

Furthermore, [Sam]’s description of his positive relationship with his father 

was consistent with [Alex]’s evidence: 

 “He says he’s scared to go to [Bruce]’s … he’s fine when he gets 

there.”” 

[89] [Sam] had told Ms Trenberth that his father loved him and he loved his father 

which she found consistent with her own observation where: 

“… There were markedly warm and affectionate interactions between the two.  

Again, this was highly significant given the history and restricted nature of 

their contact at that time.” 

[90] Ms Trenberth went on to comment on the “demonstrably close connection 

between [Alex] and her father despite Ms [Allen]’s fears”. 

[91] She also refers to the father’s level of insight in describing [Alex]: 

“He perceived that she had developed a need for attention, and that she had 

“lost a lot of her identity … trying so hard to please everybody”.  These were 

interesting and insightful comments that resonated clearly with [Alex]’s 

interview presentation.” 

[92] While Ms Trenberth assessed [Alex] as “a child at high risk for a range of 

serious psychological dysfunction” this appeared to relate back to the lengthy 

comment she made about [Alex]’s abuse at the hands of her stepfather Mr 

[Wijngaards] and her sense that her mother had “not assisted her in any way during 

these abuses”.  These did not appear to be related to any risk that Mr [Wade] posed to 

[Alex]. 

[93] In the second report of October 2009 the differences between the parents in the 

discipline of [Sam] were highlighted as was [Alex]’s involvement in these differences: 

“Ms [Allen] believed that [Alex] had been distressed by Mr [Wade]’s 

discipline towards [Sam], and she probably had communicated this, since she 

was a kind hearted girl who “would always feel bad when other people get 

punished … like at school.  However at her interview [Alex] was repeatedly 

clear that she preferred her father’s type of discipline: 



 

 

 “I think his way is fair … cause if you’re bad and stuff [Bruce]’s way 

is better because [Sam]’s pretty much learned not to do it … at mum’s 

he doesn’t learn.” 

This issue exemplified a fundamental parenting difference, and the 

involvement of both children in the middle of that difference.” 

[94] By the time of her third report a year later Ms Trenberth was reporting that: 

“[Sam] was variously attention seeking, intrusive, emotionally manipulative, 

and aggressive towards [Alex].  He had experienced difficulties in learning to 

respond to authority when he had started school, and even currently was 

perceived to be over entitled and attention seeking to an extent that had 

frustrated his teacher at times.” 

[95] She then described during one of her observation sessions: 

[Sam] having a “particularly long drawn out tantrum with Ms [Allen] … 

refusing to leave … for 23 minutes while sitting on the floor of the writer’s 

office garage on his own.  Ms [Allen] minimised the significance of this 

behaviour as “tiredness”.  Nevertheless her responses at four specific points 

actively reinforced [Sam]’s behaviours, similar to the writer’s previous 

observations.” 

[96] Ms Trenberth described how these behaviours at times required “quite skilled 

management on the part of Mr [Wade]” and that he “had generally responded 

appropriately despite the frustrations.”  However she noted that there had been 

occasions when he had “responded in verbally and physically aggressive ways” 

(including hitting [Sam]’s head with his knuckles and smacking him with a flower 

stalk13).  Ms Trenberth went on to note that [Sam] had said he had not been smacked 

during the incident when Mr [Wade] had threatened to smack him, that he had been 

smacked with the flower stalk only once and that the knuckle hitting only occurred 

once.  The fact that there were no other occasions was also confirmed by [Alex]. 

[97] Ms Trenberth reported that “at the current assessment there were no indicators 

for fear in either child when interacting with their father, nor when discussing the 

issues at interview”.  She went on to note how excited the children were to see their 

father again.  She described how when Mr [Wade] arrived: 

“… Both children ran excitedly to great him with hugs, [Sam] in particular 

staying in close physical contact, leaning against his knee and hugging his 

neck.  Throughout the one-hour father-child observation the children generally 

                                                 
13 These actions had lead to the without notice application 



 

 

remained in close proximity to Mr [Wade] with a high level of mutual 

affection and communication.” 

[98] Her conclusion was: 

“The overall data were not consistent with the allegations of sustained abuse, 

increasing violence or multiple hitting.” 

[99] Ms Trenberth urged Ms [Allen] to: 

“Recognise the manipulative aspect of [Sam]’s current personality and the 

need to take account of this factor when reacting to his complaints.” 

[100] She went on to contrast Ms [Allen]’s perceptions of Mr [Wade]’s violence with 

her approach to [Alex]’s disclosure of abuse by Mr [Wijngaards]: 

“Ms [Allen] remained unconvinced at the serious disclosures that [Alex] had 

repeatedly made in respect of her ex partner.  She believed that [Alex] might 

have distorted the extent of those behaviours due to her age at the time, and 

due to Mr [Wade]’s subsequent questioning of those events.  This indicated 

the need to also recognise a biased perception of Mr [Wade] that would 

continue to complicate the family functioning if it remained unresolved.” 

[101] In commenting on the father’s functioning Ms Trenberth commented: 

“… At the current assessment Mr [Wade] presented as having achieved a 

greater ability to personally tolerate the ongoing conflict.  In most regards he 

was highly attuned to the children’s emotional needs and to the adult dynamic 

surrounding them.  He was self-reflective and able to consider his own 

contribution to the difficulties.  Mr [Wade] was aware he had over-reacted 

with [Sam], and described having felt a sense of shame and remorse 

immediately following the “knuckle” incident and the smacking incident.  He 

had approached a parenting programme …” 

C.  Other Evidence 

[102] Ms [Allen]’s alleges abuse by Mr [Wade] towards his previous partner, 

resulting in a conviction.  Mr [Wade] accepted that 17 years ago he was convicted of 

a misdemeanour in [the United States of America, State 3].  He contextualised this by 

describing it as a struggle over keys between him and his ex-wife, at the time of 

separation. He believes this conviction may well have been expunged by the passage 

of time. 



 

 

[103] Mr [Wade]’s current partner, Ms [Mund], is a [occupation deleted] with 

children of her own.  In relation to the allegations of the risk father posed to the 

children she commented that she had never seen Mr [Wade] ask the children to do 50 

to 100 squats as alleged and that she was in his home on a regular (twice-daily) basis.  

She confirmed that on the morning of [date deleted] November that the relationship 

with Mr [Wade] and [Sam] was completely normal and there was no tension. 

[104] She described [Sam], having known him since he was a baby, as a creative 

imaginative boy with a cheeky sense of humour and who liked to push the envelope.  

She described he was a boy who actually wanted boundaries but that the failure of his 

parents to have a united front had made it difficult for him. 

[105] Ms [Mund] confirmed that her own children had an excellent relationship with 

Mr [Wade] and could not understand [Sam and Alex]’s current rejection of their father. 

[106] Ms [Mund] has known Mr [Wade] for 10 years and confirms he has never 

raised his voice against her, or acted in any way which could be described as violent, 

towards her or her children.  Nor has she seen him raise his hands against his children.  

At various times they had discussed methods of discipline at length. 

[107] She also described [Sam] as having some difficulties in relationships with other 

children, at times being hurtful and at other times making up stories and has noted Mr 

[Wade] dealing with him in a patient and positive manner. 

[108] I have referred, in paragraph [55] to the response of the local CYFS office to 

the notification made by [Sam]’s doctor in which when [Sam] had complained of sore 

legs from being made to do squats.  They were clearly not concerned about the 

children’s safety in 2015. 

[109] Mr [Wade] in his evidence described how an exercise involving squats, which 

he described as “super brain yoga” was employed by him, whereby he gave the 

children a choice between doing these squats or having privileges removed.  He said 

on every occasion they had chosen to do the squats which were nothing like the 

number which had been described by [Sam]. 



 

 

This Court’s Assessment of Issue (a) 

[110] I do not consider that Mr [Wade] poses any risk to the safety of his children 

while in his care.  He impressed me as a particularly insightful parent.  Under cross 

examination by Ms [Allen] he reported the considerable benefit he had obtained from 

his sessions with Mr Miller: 

“I believe I have looked into myself as a parent and I know my motivation in 

regards to my children, and I do love them and I do intend to have a 

relationship with them, at least continue that relationship with them.  I am 

open to Mr Miller’s suggestions.  He felt that he needed to prepare me because 

when I first met him, I had no idea how hurt I was.  This latest Without Notice 

really, really took a lot out of me.” 

[111] When asked in cross-examination by Ms [Allen] what parenting changes 

would be good to make Mr [Wade] said: 

“I have made a lot of realisation in the process, I guess, in the sense that I felt 

for a long time I needed to be strict with [Sam] because I felt like otherwise 

he would be completely going off the rails and he basically would be harming 

himself.  I have been very concerned about him for a long time and I’ve been 

trying in a way to manage him in a way that would protect him, and that’s all 

due to the dynamic between you and I and the dynamic we have with the 

Courts and just his own who he is and his perception of life.  He (Mr Miller) 

brought out to me actually something that I’ve been aware of but I don’t think 

I’ve ever put any weight on.  Imagine if I was in [Sam]’s shoes and being used 

almost like – what do you call it – like his mind has almost become a 

playground for litigation.  How would I feel about it and what he has to go 

through, actually, to cope with it all?  So I think it has, rather than worried 

about me, it’s allowed me to access maybe a side of [Sam] that maybe I 

haven’t been fully aware of, that I need to pay more attention to if I want to 

raise him to be the best man he can be.” 

[112] Earlier, having been asked about factors impacting on [Sam]’s behaviour, Mr 

[Wade] said: 

“… One of them that he’s always been, I feel, used as a pawn in a custody 

game.  I feel that to some extent he has been elevated to a higher rank than 

where he fits within the family, and therefore when he goes to school he has 

issues with listening to teachers, dealing with authority … there is a lot more 

factors … but I do believe that ongoing litigation and I always believe that the 

fact whenever he comes to your house you allow him to offload on you, even 

about things that are not true and that are not real.  It might change his 

perception about real things that have happened, like him, for example.” 

[113] Mr [Wade] then went on to describe an occasion when he had watched his son 

having a really good time with another boy on a play date: 



 

 

“At the end of it, I asked him, “so how was it?” and I expected him to say, 

“great”.  He looks at me and says “sad”, also with all the facial features and 

everything and I remember thinking I was discussing it with someone not so 

long ago and what I’ve realised is that maybe something like that, that could 

be impacting him when he’s almost supported, actually, to take reality, 

put it on the side, and impose his own or create his own outside of the one 

everybody shares … so he’s, like going between households and having 

different reinforcement also …” (emphasis added) 

[114] I agree with Ms Trenberth and her assessment that this is an insightful and 

thoughtful parent.  That is not the sort of parent who is unable to empathise with his 

child to such an extent as to be abusive of him.  Certainly, given the quality of the 

children’s relationship with him, the incidents found to have occurred14, would not, of 

themselves, provide an explanation for the children’s rejection of their father. Thus, I 

reject the suggestion of this being a realistic estrangement or rejection. 

Factors Pointing to Post-Separation Parental Rejection/Alienation 

1.  International Abduction 

[115] This is the most definitive and determined step a parent can take to separate 

children from another parent.15  In this case, not only one, but multiple wrongful 

removals occurred.  Firstly, Ms [Allen] removed the children through subterfuge to 

[the United States of America, State 1], then to [the United States of America, State 

2].  Then when Hague proceedings were started she fled with them to the Netherlands 

where, if there were any doubt about her intention to keep them from their father, these 

are quashed by the fact of her taking a two-year work contract there. 

[116] When the Netherlands Court ruled to return the children, there was a further 

abduction by means of the maternal grandparents and which involved misleading 

authorities and breaching probation, to return to the United States, before the [the 

United States of America, State 2] Court made another order to return the children to 

New Zealand. 

                                                 
14 Ie. slightly excessive discipline 
15 It is the “king hit” of the alienating parent, perhaps only matched by false sexual abuse allegations 



 

 

[117] By these means, the two children, who were aged  five years and four months 

, and 16 months respectively at removal, were kept from their father for over two years, 

as previously stated, during crucial times in the development of the children’s 

psychological growth and of their attachment to their parents. 

[118] The mother defended and delayed the return by making allegations that there 

was a “grave risk of return”, which allegations were rejected by the Netherlands and 

the [the United States, State 2] Courts. 

[119] The Court in [the United States, State 2] ordered costs against Ms [Allen] of 

over US$71,000 which have never been paid to Mr [Wade]. 

2.  Other Unilateral Guardianship Decisions 

(a) Ms [Allen] accepts that she arranged for a medical procedure in the 

USA (prior to the abduction) in which one of [Alex]’s [details deleted] 

was removed without obtaining the father’s consent. 

(b) Ms [Allen] also accepts that while in the USA, she had the children 

[admitted into a religion without the father’s consent and contrary to 

his religious beliefs - details deleted]. 

(c) Ms [Allen] concedes that although enrolled at school under the names 

on their birth certificates, that the children’s books, library cards and so 

forth were all in the hyphenated names of her surname and the father’s 

and that this continued until the father objected. 

(d) More recent examples of failure to consult the father as a guardian were 

disclosed on the first day of the hearing, in the form of the referral of 

the children to another counsellor and to a psychologist. 

(e) On the second day of the hearing Mr [Allen], Ms [Allen]’s husband 

disclosed that [Alex] had undergone a trial of medication to treat 

[details deleted], again without reference to her father. 



 

 

3.  Repeated Without Notice Applications 

[120] Between the return home in [month deleted] 2008 and the Court Order of 2012 

(on the 2011 application) four without notice applications were made on the basis of 

alleged violence towards the children.  When added to the 26 month abduction period, 

this had the effect of removing the children from their father’s care for approximately 

35 months or almost three years.  On each occasion the children were found to be safe 

in their father’s care but their interrupted relationship with him has clearly taken its 

toll. 

[121] The latest without notice application which was refused, has, sadly taken 

almost 20 months to reach hearing, during which time a 12-year-old boy has only seen 

his father once and has refused contact since. 

[122] After initially going to see her father, and despite the frustration she had 

expressed in earlier litigation about being kept away from her father by her mother’s 

repeated allegations, [Alex] too has refused to see her father. 

4.  Delays and Omissions in Court Proceedings 

[123] The mother, is a professional whose experience will have informed her of the 

delays which can arise following a without notice application, and the advantage than 

can give to the parent who has the actual care of the children. During the last 

20 months, her primary role in thwarting the therapeutic intervention has exacerbated 

the delay. It has often been said that “Delay is the friend of Alienation”. 

[124]   She has also acted unfairly as a litigant towards the father by not disclosing 

relevant facts in without notice applications, thereby misleading the Court, filing 

affidavits which, under cross examination she accepted were themselves misleading 

in the current proceeding and by serving the father with a bundle of documents of over 

400 pages some three to four days before the hearing, when other counsel were served 

earlier, as had been directed. 

5.  Unquestioning Acceptance of the Children’s Complaints about the Father 



 

 

[125] This has been a repeated pattern in this case and although attention was drawn 

to it by the Court appointed psychologist, it continued unabated and continued to 

provide material for without notice applications and consequent disruptions in care 

arrangements.16 

[126] In addition to this, the mother has made repeated reports to CYFS and the 

police without having discussed with the father any complaints that had been made, in 

order to attempt to achieve a more balanced perspective of events. 

6.  Excessive Tolerance of Bad Behaviour 

[127] In her home, the mother has clearly tolerated poor behaviour from [Sam] which 

has been to his detriment.  She has taken the child’s side even where his behaviour 

was being dealt with in what was an apparently appropriate and fair manner by the 

school, thus undermining attempts to have him take responsibility by the school and 

the father who were working together.  Ms [Allen]’s contribution to [Sam]’s 

tantruming behaviour was directly observed by the psychologist.17 

[128] She has encouraged [Sam] to inflate and exaggerate complaints about the 

father in a way which has impacted seriously on both [Sam and Alex]’s ability to 

assess reality and thus has, in my view, been extremely psychologically harmful and 

abusive of them.  This is apparent from an objective view of both parents’ descriptions, 

and clearly stated by [Alex] to both the psychologist and the social workers who 

interviewed her in 2011. 

 

7.  Interference with Father and Children’s Relationship/“Bribery” 

[129] I am satisfied from the evidence of Ms [Mund] that following the latest without 

notice application in November 2015, and at a time when [Alex] was still spending 

time and planning outings with her father, Ms [Allen] undermined the father’s 

relationship with [Alex] by planning what would be for [Alex] exciting alternative 

                                                 
16 The bias in Ms [Allen]’s perception of Mr [Wade]’s actions, referred to by Ms Trenberth is referred 

to in paragraph [100] 
17 See paragraph [95] 



 

 

outings at times when she was to spend time with her father.  This was so extreme that 

even on the father’s birthday when [Alex] had planned, with Ms [Mund], to have a 

surprise birthday party for her father, the mother found an activity in [location deleted] 

that [Alex] chose to attend instead. 

[130] In the same way, in the summer of 2016, not long after [Sam] had left his 

father’s shared care, he was purchased a computer for game playing, in mother’s home. 

Ms [Allen] directly lied, when questioned about this purchase, but it was confirmed 

by her husband, Mr [Allen], a much more straightforward and credible witness. 

8.  Other Undermining Activities  

[131] I am satisfied from the contents of the psychologist’s report and from Ms 

[Mund]’s evidence that the mother has made disparaging remarks about the father’s 

hair, about his alleged violent treatment of her prior to their separation and other 

matters which have caused the children to believe that their mother hates their father.  

This is recorded in Ms Trenberth’s third report: 

“Both children believe that their mother “hates” their father.  Both children 

reported that this had been directly stated by their mother, although the writer 

had some question as to whether [Sam] had received this information from 

[Alex].  [Alex] remained adamant that her mother had made overly negative 

comments in respect of her father, despite Ms [Allen]’s denial.” 

[132] [Sam] reported to Ms Trenberth having been told by his mother “that his father 

would be “taken away … to jail I think … if he be’s (sic) mean to me again”.” 

[133] From the first report Ms Trenberth warned of the risk of alignment for these 

children as being the only way they could survive the ongoing parental conflict.  In 

the earlier reports Ms Trenberth noted “quite clear parental influence by each parent 

against the other”.  By the third report she appears much more concerned about 

Ms [Allen]’s responses and attributions of all of [Sam]’s anxieties to Mr [Wade]: 

“In terms of the respective parent parties own functioning, at the current 

assessment Mr [Wade] presented as having achieved a greater ability to 

personally tolerate the ongoing conflicts.” 



 

 

[134] Ms Trenberth was also very clear about the psychological  risk to [Alex] of the 

inter-parental conflict: 

“… The children were functioning under high stress as a result of their family 

and historical circumstances.  They both remained at high risk for 

psychological dysfunction arising from the accumulated impact of all their 

experiences to date.  Under the current circumstances neither child is likely to 

proceed into adolescence/adulthood with healthy psychological 

development.” 

[135] While Ms Trenberth reported that at that time (in 2010) the “parent-child 

loyalties had been protected by the shared care arrangement”, she noted at the 

conclusion of her third report: 

“… The potential for alignment or alienation remained a high risk factor 

for these children.  There will predictably be ongoing concerns, crises and 

allegations.  The repeated reference to Court and Protective Agencies have 

been steadily erasing the psychological security of the children, particularly 

[Alex], or increasingly impact on [Sam] from this age.” (emphasis added) 

[136] She then went on to recommend that the family engage with a “skilled and 

unbiased counsellor” and that “it would be critical that this counsellor is briefed 

comprehensively by the Court in order to prevent any misunderstanding of the issues.” 

Determination of Issue (b) 

[137] It is clear that over the past 20 months since the children have been separated 

from their father, the situation has now moved to a full-blown rejection of him, which 

is not realistically based.   The cumulative effect of all of the factors set out above has 

provided an overwhelming force to be faced by the children.  The children have been 

unable to sustain a relationship with both parents in the face of these forces. In other 

words the children have been alienated from their father, or as I prefer to refer to it, 

this is a clear case of post-separation parental rejection. 

  



 

 

Legal Principles to be applied 

[138] Ms Patel, counsel for [Sam], set out the applicable law in her submissions, 

pointing to the relevant principles contained in ss.4 and 5.  The application of these 

principles is informed by the purpose of the Care of Children Act 2004 (“the Act”) 

which is to: 

“(a) Promote children’s welfare and best interests, and facilitate their 

development, by helping to ensure that appropriate arrangements are in 

place for their guardianship and care; and 

  (b) Recognise certain rights of children.” 

[139] At this stage I refer to [Sam] since, for reasons I will later outline, I propose to 

defer the consideration of the applications for [Alex] to a later date. 

[140] As submitted by Ms Patel, the “first and paramount consideration for the Court 

is to consider what is in the best welfare and best interests of [Sam] in his particular 

circumstances”. 

[141] She submits that in making this assessment I may take account of “… the 

conduct of the person who is seeking to have a role in the upbringing of the child to 

the extent that that conduct is relevant to the child’s welfare and best interests”.18 

Because of the allegations of abuse on the one hand, and alienation on the other, it has 

been necessary for me to examine in detail the conduct of both parents. 

[142] Ms Patel also affirmed her role19 was to represent the child “… in a way that 

the lawyer considers promotes the welfare and best interests of the child or young 

person”.  While that role includes conveying clearly to the Court the children’s views, 

Parliament has clearly considered that the welfare of children demands that the role is 

a much broader one than simply conveying to the Court what the children want.  In 

this case that is of considerable importance because, in [Sam]’s case it is clear that his 

                                                 
18 Section 4(2)(b) 
19 as set out in s.9B of the Family Court Act 1980 



 

 

lawyer does not consider his views ought to carry as much weight as they might with 

a child of his age, because of the adult and other influences upon them. 

[143] In this case the principle in s.5(a), the protection of a child’s safety, has been 

considered in the determination of Issue (a), insofar as his father is concerned. 

[144] Insofar as [Sam]’s safety in the care of his mother is concerned, because of the 

view I have reached in determining Issue (b), I have real concerns for [Sam]’s 

psychological safety in the unsupervised care of his mother. 

[145] I have regard to principle 5(b), and note that this principle has not been allowed 

to work for him and that his father has been excluded from many guardianship 

decisions and indeed from having the responsibility of [Sam]’s care for over four and 

a half years of his short life. 

[146] Sadly principle 5(c) has been almost entirely absent in this case to date.  The 

risk to [Sam] of the parental conflict and poor communication has been thoroughly 

rehearsed in the psychological reports and in the earlier comments in this decision. 

[147] Principle 5(d) relates to continuity of care.  Again, as pointed out by [Sam]’s 

lawyer this has not been an operative principle in relation to [Sam]’s father throughout 

his whole life.  Because of the abductions and multiple without notice applications 

which suspended the father’s care, continuity has not been an experience which has 

been real for this child.  Unfortunately that principle may have to sit to one side in 

favour of the child’s psychological safety in the near future. 

[148] Principle 5(e) is one of the primary focuses of this decision.  It is the Court’s 

task to assess who will best be able to promote this child having the ability to enjoy 

positive relationships with both of his parents and their respective extended families. 

[149] Principle 5(f) is a particularly important one for [Sam], as heavily emphasised 

by his counsel’s submissions.  Without contact with his father over the recent past 

[Sam] is said to be “… at risk of losing the [ethnic details deleted] part of his identity 



 

 

that he gains from his father.  The identity that is apparent to all who see him.  The 

identity that defines him.”20   

[150] The importance of [Sam]’s culture as a child of mixed heritage, with a [ethnic 

details deleted] mother and a [ethnic details deleted] father was also emphasised by 

Mr [Wade].  Mr [Wade] gave evidence about the closeness of his own family, some of 

whom reside in [The United States of America, State 3] but with his parents remaining 

in [location deleted].  The sense of family responsibility and connection is exemplified 

by both children bearing names of Mr [Wade]’s brother and sister respectively.  That 

aunt and uncle are said to carry a particular responsibility for these children.  Because 

of the history of these proceedings, the mistrust arising from the international 

abductions and the parties’ ongoing conflict, resulting in the children’s passports being 

held by the Court, neither child has been able to travel to visit extended family. 

[151] Ms [Allen]’s family is fortunate in that they have been able to afford to travel 

to New Zealand every year and are still young enough to continue to do so (despite 

[Alex] telling me in Chambers that her [details deleted] grandmother had told her that 

their most recent visit would be their last). 

[152] Mr [Wade]’s family is unable to travel as freely and he has had only one family 

member visit since the parties resided in New Zealand. 

[153] In addressing the issue of a child’s identity, Ms Patel also emphasised the 

importance for [Sam] as a teenage boy to reconcile the relationship with his father. 

[154] In referring to the long term impact on children of alienation, Ms Patel referred 

me to the recent High Court decision of Finn v Poole.21  In that case “alienation”, 

which I have referred to as post-separation parental rejection, was discussed by His 

Honour Moore J at length.  The importance of the boy in that case receiving an 

intervention, referred to as a “circuit breaker” in order to enjoy a restoration of a 

paternal relationship was stressed. 

                                                 
20 Submissions of lawyer for [Sam] 
21 Finn v Poole [2015] NZHC 1362 



 

 

[155] His Honour, at [109] quoted from Fidler and Bala22 as to the risks posed to 

children in this situation: 

“Assessors and the Courts need to consider carefully what poses the greatest risk to a 

particular child in a particular set of family circumstances, noting that the likely short 

or long term detrimental effects of living in a distorted reality where the child is not 

free to be where they are and emotionally autonomous.  For some, the least 

detrimental long term option is to place the child with the parent more likely to 

promote overall healthy psychological development and adjustment, including but not 

limited to, a healthy relationship with the other parent.” 

[156] In discussing such a circuit breaker in the present case Ms Patel set out the five 

options available which I shall consider under the next heading. 

Risks to the Children Identified 

[157] The options proposed for [Sam] by his counsel are as follows: 

(a) Stay in mother’s care, and father and son undergo therapy as envisaged 

in the agreement made on 19 April 2016; 

(b) Stay in mother’s care and define contact with father secured by 

warrants to enforce; 

(c) Stay with his father with contact with mother with warrants to enforce; 

(d) Stay with his father for a period with no contact with mother and then 

gradually reintroduce mother; 

(e) Place [Sam] away from the care of both parents. 

[158] Ms Patel also pointed to the fact that, as is often experienced in these cases, 

influence of an older sibling is very powerful and [Alex and Sam] both attend the same 

school.  This may prove to be a complicating factor, but ought not to deflect the Court 

                                                 
22 Children resisting post-separation contact with a parent; concepts, controversies and conundrums 

(January 2010) 48(1) Family Court Review 47 
 

 



 

 

from making what it thinks to be the proper intervention for the welfare and best 

interests of this boy. 

[159] Ms Patel advocated for [Sam]’s immediate removal from his mother because 

“Staying with her will not restore the relationship (with his father).” She submitted 

that the evidence suggested Ms [Allen] had “done nothing to even attempt to restore 

the relationship since she has had the full time care since November 2015” 

[160] I reject option (e) on the basis that if there is a viable and positive parental 

figure available there ought to be no need to place [Sam] away from the care of his 

parents. 

[161] I consider the risks of [Sam] remaining in the primary or even shared care of 

his mother to be as follows: 

(i) Given the patterns which I have described and the alienating 

factors listed, there is a serious risk that if [Sam] were to remain 

in the care of his mother for significant periods or, initially 

unsupervised, that he will continue to lose his relationship with 

his father. 

(ii) In turn that brings with it the loss of the extended paternal 

family and the important cultural connection which is so crucial 

in this case. 

(iii) There is a strong risk that [Sam] will continue to confuse 

realities whereby what he experiences and what he is told differ.  

In the long term this poses very serious cognitive and emotional 

risks for him. 

(iv) An examination of [Sam]’s school reports over the last year or 

more are of significant concern.  There is a repeated theme of 

his being disruptive in class and being unable to restrain himself 

from interrupting, despite his best efforts to manage himself. 



 

 

[162] This is significant in that this conduct, which was described a number of years 

ago by Ms Trenberth, would not have been so remarkable in a young child, but is of 

particular concern in a boy who is almost 13.  Although he is described as cheerful and 

popular, his conduct is clearly keeping him (and his class at times) from learning and 

achieving to his potential. 

[163] I consider that the father identified this problem accurately when he gave the 

evidence referred to in paragraph [112] about [Sam]’s status in mother’s home, having 

been elevated to an unrealistic extent, which then caused him real difficulties in other 

settings. 

[164] The risks of changing [Sam]’s current care arrangements are shorter term: 

(a) There is a risk that [Sam] will feel the need to run away, possibly on 

multiple occasions, to demonstrate his loyalty to his mother and his 

objection to his views being disregarded. 

(b) If [Alex] does not voluntarily resume contact with her father, pending 

the determination of the applications concerning her, this will be a loss 

to [Sam]. 

(c) And most importantly, [Sam] will undoubtedly miss his mother if he 

does not see her for a time.  

[165] The balancing of these risks, in my view eliminate options (a), (b), and, at least 

initially, (c). 

[166] The stakes are high. I refer to the Fidler and Bala article again23 : 

“The literature consistently reports that alienated children are at risk for emotional 

distress and adjustment difficulties …” 

Included in the clinical observations of these children are: “poor reality testing”; 

“illogical cognitive operations”; “simplistic and rigid information processing"; 
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difficulties with interpersonal functioning and relationships; low self-esteem and self-

blame; aggression and conduct disorder. 

Children’s Views 

[167] Section 6 of the Act provides that I must give the children reasonable 

opportunities to express their views, and take account of those views expressed. 

[168] Ms Patel urged me to take a broader view of [Sam]’s views, as expressed not 

only at the present time but over the course of the litigation.  She highlights the 

portions of the psychological report where [Sam]’s “quiet animation and confidence 

talking about his father” are referred to.  She refers to Ms Trenberth’s assessment that 

[Sam] had an equal sense of loyalty to both parents and that he had been “described 

as … a child wanting to see his father when he had been stopped from seeing him”.  

She also reported to the earlier reports filed by the previous lawyer for child, Mr 

Dodds, who recorded in April 2012 that [Sam] was happy with the shared care 

arrangement. 

[169] She pointed to the contrast that had occurred by November 2015, when [Sam] 

was complaining to his mother about his father’s treatment of him; and then by the 

end of November 2015 that he did not wish to see his father unless his older sister was 

with him.  However, he also stated that he could see himself spending a weekend with 

his father every other weekend at some stage.   

[170] In other words, his views have been inconsistent and confused at times and in 

contrast with his actual presentation, and I note in particular the evidence of Ms 

[Mund] about the normal warm and relaxed relationship between father and son on 

the last morning that they were together (3 November 2015).  A wise commentator 

once said “children’s views may be clear but they are not always clean”. 

[171] The approach to be adopted when there have been influences on children’s 

views is set out in the Finn v Poole decision,24 where His Honour placed “relatively 
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little weight” on the opposition of the boy who was of similar age to [Sam].  His 

Honour relied also on the comments of Fisher J in  D v W:25 

“Of special importance are external influences – conscious or otherwise – 

which might have distorted the child’s actual or professed outlook.”   

[172] His Honour Moore J referred to the comments of Fidler and Bala26 on this 

topic, and said: 

“… That research has indicated that many children secretly wish that someone 

would call their bluff and insist they have a relationship with the parent they 

claim to fear or hate.  This, the author’s state, is an important consideration 

when making these extremely difficult decisions …”27 

[173] I respectfully endorse His Honour’s observations and consider them relevant 

to the present case. 

[174] It has also been said that:  

“The notion that children’s views have to be “independent” of those of their parents 

is unrealistic and defies the whole notion of parenting. Everyone’s beliefs, and more 

so children’s, are influenced by significant people in their life, especially those in a 

position of authority”.28 

[175] Ms [Allen] submitted that [Sam] “does not feel safe in the care of his father 

and he has given detailed and articulate reasons for his views”.  For the reasons I have 

stated I am unable to place any real weight on those comparatively recently, and in my 

view influenced, views. 

New Evidence – Application for Court Guardianship- Issue (c) 

[176] During the hearing evidence emerged about the recent unilateral guardianship 

steps taken by Ms [Allen].29 
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25 See note 22 
27 Finn v Poole see note 21 at para 108 
28 Jaffe and Ors “Early Identification and Prevention of Parent-Child Alienation: A Framework for 

Balancing Risks and Benefits of Intervention” Family Court Review Vol.48, Jan 2010 136-152,141 
29 Referred to in para [119] 



 

 

[177] At the beginning of the hearing Mr [Wade] had indicated that he was no longer 

seeking the somewhat restrictive guardianship conditions relating to [Alex] except as 

related to travel out of New Zealand.  Mr [Wade] indicated he was not prepared to take 

the risk of [Alex]’s non-return should she be issued a USA passport as she had sought, 

prior to her eighteenth birthday.  However because of the evidence which emerged, in 

the course of the hearing, he made an oral application for both children to be placed 

under the guardianship of the Family Court.  In [Sam]’s case that was only sought if 

the Court’s decision was that [Sam] was to remain in the care of his mother.  But in 

[Alex]’s case it was sought to prevent the sort of actions which had emerged in relation 

to medical treatment and psychological consultations. 

[178] Because the guardianship application took Ms [Allen] completely by surprise, 

I considered that it would be unfair for her to have to respond to it without the 

opportunity of further consideration and, if necessary, advice and for that reasons it 

was indicated it would need to be adjourned. 

[179] I saw [Alex] in chambers during the hearing, at her request and in the presence 

of her counsel Ms Cull. 

[180] I was extremely concerned to hear from her that she no longer considered that 

she had a relationship with her father and spoke in an adult-like (rather than mature) 

manner about the reasons for this.  As with [Sam], I do not consider [Alex]’s views are 

freely formed and are totally inconsistent with those previously expressed by her when 

she was in the shared care of her father and even during times when she was being 

kept from her father and objecting about that. 

[181] I consider that the impact of [Sam]’s removal from the mother’s home may be 

significant and may well have effects that flow on to [Alex].  I consider this needs to 

be monitored and assessed before any final decision is made about [Alex]’s situation 

and for that reason also, I propose to adjourn part-heard the application, which by now 

will have been put before the Court in writing, insofar as it relates to [Alex].  It may 

be that her counsel may consider an updated psychological assessment of [Alex] 

would be of benefit before the Court considered the making of any guardianship 

orders. 



 

 

 

Determination 

[182] It will have become apparent that I propose to immediately remove [Sam] from 

his mother’s care and effectively “quarantine” him from contact with her until he has 

settled.  This is in fact what took place at the conclusion of the hearing on 29 June, 

when I explained to [Sam] directly, with his counsel, what would be happening. He 

was taken home by his father that day. 

[183] I have carefully considered the concerns raised by Ms [Allen], and, in 

particular, I refer to para [88] of her submissions where she quotes Judge Druce as 

having “… expressed his concerns regarding the respondent’s ability to demonstrate 

empathy with regard to his son”.  Judge Druce referred to Mr [Wade] as having “a 

relatively intellectual and cognitive approach to the learning and I did not experience 

him acknowledging at a more emotional level a sense of empathy for [Sam] …”  

[184] However, with respect, I regard that assessment as now being quite outdated.  

The father has clearly, some seven years later, developed considerable skills in this 

area.  The manner in which he gave evidence about his son, who is clearly quite a 

“character” was consistently with deep empathy for the child.  Father was cross 

examined for over a day, and the level of insight and understanding that he now 

appears to hold was striking.  Indeed, I have rarely heard a parent give evidence in a 

manner which showed more insight and understanding of a child.  The father gave 

credit to his sessions with Mr Miller for assisting him in developing empathy for 

[Sam]’s position between his conflicted parents.  It is also fortunate that Mr [Wade] 

was the “stay at home Dad” during the pre-separation years, which has provided a 

solid relationship base with his children and likely mitigated against the damage of 

separation from them for such long periods.  

[185] There is no doubt that for a time the father will be tested by [Sam]’s behaviour 

and will need considerable support to maintain a firm but understanding approach to 

his son. 



 

 

[186] He will have ongoing therapeutic support from Mr Miller and also from his 

partner Ms [Mund] who struck me as a straightforward, warm and intelligent woman 

who would act as a protective factor in a situation which will undoubtedly at times 

become fraught. 

[187] Children are entitled to be cared for by a parent who is sufficiently mature and 

emotionally competent to tolerate, indeed encourage not just the presence, but the 

input of the other parent in the child’s life.  I am satisfied that, at this point, Mr [Wade] 

is that parent. 

Outcome and Orders 

[188] I confirm the orders that I made orally at the hearing and make further 

directions as follows: 

1. There will be an interim parenting order granting day to day care of 

[Sam] to his father. 

2. There will be no contact between [Sam] and his mother pending further 

order, with a view to supervised contact commencing after a further 

directions conference. 

3. In respect of the application that [Alex] be placed under the guardianship 

of the Family Court, this application is adjourned part heard for further 

directions to be made. 

4. The oral application for a guardianship order is to be put in writing within 

seven days from 29 June 2017 and served, and will be considered at a 

telephone conference to be allocated. 

5. The therapy with Daniel Miller is to proceed, the Court will cover the 

costs of eight sessions initially and [Sam] is to be involved in that 

process.  Ms [Allen] is encouraged to also engage with Mr Miller. 

6. A warrant is to issue to enforce the parenting order. 



 

 

7. Judge Clarkson is to continue to case manage the file since it is part 

heard. 

8. [Alex] is not to be taken to any further therapy or medical treatment 

without the consent of both guardians and her counsel. 

9. The Registrar is to convene a telephone directions conference within four 

weeks of this decision. 

Signed at Auckland this 12th day of July 2017 at                     am / pm 

 

D F Clarkson 

Family Court Judge 

 

 

 


