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NOTES OF JUDGE T J GILBERT ON SENTENCING

 

 

[1] Sullivan Packaging Ltd (SPL) is for sentence having pleaded guilty to two 

charges under ss 6 and 50(1)(a) Health and Safety in Employment Act 1992.  One 

charge is representative.  The maximum penalty in respect of each offence is a fine 

not exceeding $250,000. 

 

FACTS 

[2] Two summaries of fact were prepared in relation to this matter, one for each 

charge.   

 

CRN0840: THE S15 MACHINE   

[3] SPL is a medium-sized business which manufactures plastic food containers 

and other plastic products used in the food industry.  [The deceased] was employed 



 

 

by SPL as a machine operator for over a decade.  He operated what was known as 

the S15 machine and would conduct minor maintenance on it from time to time.   

[4] The S15 machine is used to form plastic products.  Raw plastic is fed into one 

of two stations and then heated.  A mould below then moves up and a top platen 

moves downwards to press the plastic onto the mould.  Once the plastic cools the 

mould moves back down and the platen moves back up so that the product can be 

extracted. 

[5] On 30 September 2015 [the deceased] arrived at work.  He was a little late 

and was noticed to be coughing and looked unwell.  He learned at a shift handover 

that a roller wheel on the S15 machine had broken during the previous shift.  He was 

offered help to fix it but said he would have it sorted before assistance arrived.   

[6] [The deceased] turned the power off to the machine at its control panel.  

Amongst other measures, he also screwed down a thumbscrew to prevent one of two 

platens falling.  For some unknown reason, however, he failed to do the same in 

relation to the second platen.   

[7] The summary records that while [the deceased] was working on the machine 

the unlocked platen descended trapping him inside it.  However, there is a dispute 

about this aspect of the summary and, in particular, how or why it is that [the 

deceased’s] body ended up in the machine, and I will return to this shortly.   

[8] After an undetermined time, his co-workers realised [the deceased] was 

trapped and three of them managed to lift the platen and release him.  Subsequent 

tests have shown that the likely load on [the deceased’s] chest was in the vicinity of 

80 kilograms.  The platen descends in a controlled fashion over a minute or so but 

gets faster as it reaches the bottom of its run. 

[9] [The deceased] was in an unconscious state when he was removed from the 

machine.  Ambulance staff revived him and he was taken to hospital but sadly died 

the following morning from a heart attack.   



 

 

[10] A pathologist noticed bruising and superficial abrasions over [the deceased’s] 

upper chest.  There were also rib fractures but these likely resulted from resuscitation 

attempts.  The pathologist also noted very significant pre-existing heart disease.  As 

such, and there is agreement between three pathologists over this, [the deceased] was 

at risk of a coronary event at any time. 

[11] When spoken to, SPL was cooperative.  They indicated there were no 

standard procedures, whether documented or informal, to lock out or de-energise 

machines while maintenance tasks were being performed.  SPL indicated that it took 

the view that the people operating the machines knew them best and could determine 

best how to conduct any maintenance.  Although there was an old register of 

hazards, it had long since fallen out of date.  Hazards were generally only looked at 

following an accident.   

[12] A review conducted by WorkSafe concluded that there were significant gaps 

between SPL’s safety practices and industry best practice.  There were four 

practicable steps available to SPL to avoid the issues with the S15 machine which it 

failed to take.  These include: 

(1) Establishing procedures to ensure machines were de-energised and 

locked out prior to maintenance or cleaning; 

(2) Providing locks, tags, chocks or other isolation devices to enable 

energy sources to be visibly locked; 

(3) Training employees in the use of these procedures; and 

(4) Implementing a system to ensure new and existing hazards were 

appropriately identified. 

 

CRN0837: THE ILLIG MACHINES 

[13] The second charge relates to two Illig machines.  It is representative, as I 

understand it, because it incorporates the pair of the machines.  These machines pull 

a plastic sheet through various stations during the formation of plastic products.  



 

 

Once formed, these products accumulate at a stacking station and are manually 

removed.   

[14] Due to the accident involving [the deceased], WorkSafe inspectors reviewed 

practices in SPL’s factory.  When they did so they discovered that both of the Illig 

machines had disabled interlocks on the doors which had the potential to expose 

unguarded moving parts in the machines.  SPL admitted that they were aware of this 

and said that the interlocks had been disabled because they would cut out due to 

machine vibration.   

[15] The same machines have previously been involved in a workplace accident in 

2007.  On that occasion, an employee had opened a door to a mould station to wipe 

some condensation.  He slipped and his hand was crushed in the machine causing a 

fracture.   

[16] That accident was notified to the then Department of Labour which inspected 

and found that the interlock on the doors had been defeated enabling access while 

the parts inside were moving.  A prohibition notice was issued on that occasion 

prohibiting use of the machine until the interlocking devices were reinstated.  SPL 

confirmed the necessary work had been done several months later.  In addition to the 

interlocking devices being reinstated, certain other processes were put in place to 

ensure hazards were checked.   

[17] Disabling the interlocks created as obvious hazard through the potential to 

expose workers to unguarded moving parts in the machines.  That departed from 

industry standards, not to mention the requirements previously stipulated by the 

Department of Labour.  The practicable steps SPL failed to take included: 

(1) Failing to ensure that the machines had functioning interlocking 

guards to prevent access to moving parts during normal operation; 

(2) Failure to ensure an effective system was implemented for checking 

interlocking guards on machines; and 



 

 

(3) Failing to implement a system to identify new and existing hazards. 

[18] Both of the Illig machines were prohibited from use and since that time SPL 

has remediated the problem by engaging an engineering company to carry out a risk 

assessment and reinstating the interlocks.  It has spent about $40,000 in that process. 

 

DISPUTED FACTS 

[19] I return now to an issue relating to the first charge.  As noted already, [the 

deceased] was found trapped in the S15 machine.  He died the next day of a coronary 

event.  An autopsy revealed significant pre-existing coronary artery disease such that 

he was at risk of dropping dead at any point.   

[20] The prosecution contends that the fatal coronary event was brought on by the 

fact that he had been crushed in the machine.  The defence contends that it is a 

reasonable possibility that he had a coronary event and fell into the machine.  As 

such, the defence says it cannot be proved beyond reasonable doubt that SPL’s 

failings contributed to [the deceased’s] death. 

[21] Whether or not the workplace safety failings contributed to [the deceased’s] 

death is obviously relevant to sentence including reparation.  A disputed facts 

hearing was set down to deal with this issue in accordance with s 24 Sentencing Act 

2002.  However, it was vacated shortly before the hearing.  It seems that this was on 

the basis that to the extent there was a dispute, the parties thought that the sentencing 

Judge could determine it based on the papers.   

[22] As I have discussed with counsel, I am not especially comfortable with that.  

I expect I would have been helped by an exploration of this issue in oral evidence.  

However, both parties have agreed on appropriate reparation and have asked me to 

determine this matter on the papers.  Because of the time that this matter has already 

been in gestation, and recognising the need for closure on [the deceased’s] family’s 

part, I will accede to that request. 

[23] I have read the relevant information including a report from Professor Duflou 

and a joint statement from both he and Dr Martin Sage.  In addition, I have the 



 

 

Coroner-authorised autopsy report from Dr Newman.  All these gentlemen are 

pathologists.   

[24] Dr Newman, who undertook the post-mortem, considers that chest 

compression caused by the platen is unlikely to have caused [the deceased’s] death.  

He cannot exclude that as a possibility but thinks it more likely that [the deceased] 

had a heart attack and fell into the machine which then descended upon him.   

[25] From my read of their material, Professor Duflou and Dr Sage take a contrary 

view.  They think it is more likely that the heart attack was caused by the accident 

rather than the accident caused by the heart attack. 

[26] I agree with the prosecution that the medical evidence needs to be viewed in 

light of the surrounding facts of the case.  To my mind, when taken together, it is 

more likely that things played out as the prosecution contends and [the deceased] 

was trapped in the machine, after which he had a heart attack brought on by the 

trauma.  But based on the evidence provided to me, I simply cannot be sure of that.  

As such, the prosecution has not proved this aggravating feature beyond reasonable 

doubt and I have to put it to one side.   

[27] Even if I had reached a contrary view, a crush weight of 80 kilograms, 

roughly the weight of a medium-built man, would not precipitate a coronary event in 

the average person.  The primary cause of death would still have been the underlying 

heart disease which means the case would be distinct from more usual workplace 

fatalities where the immediate cause of death is substantial trauma. 

 

APPROACH TO SENTENCING 

[28] The approach to sentencing under s 50 of the Act is well-known and has been 

helpfully traversed in submissions.  The leading case is Department of Labour v 

Hanham & Philp Contractors Limited1, a decision of the full Court of the High 

Court.  That case sets out at paragraph 80 that the approach to sentencing should 

include the following steps: 

                                                 
1 Department of Labour v Hanham & Philp Contractors Limited [2008] 6 NZELR 79 



 

 

(1) Step 1: assessing the amount of reparation. 

(2) Step 2: fixing the amount of the fine. 

(3) Step 3: making an overall assessment of the proportionality and 

appropriateness of the total imposition of reparation and the fine. 

 

STEP 1:  ASSESSING THE QUANTUM OF REPARATION 

[29] Section 32(1)(b) Sentencing Act 2002 provides that the Court may impose a 

sentence of reparation if the offender has, “through or by means of” its offending, 

caused a person to suffer – 

(1) Emotional harm; or 

(2) Loss consequential on any physical harm. 

[30] A reparation order must be a principle focus and is the first step in the 

sentencing process.  The sentences of reparation and fines serve distinct and discrete 

purposes.  The assessment of reparation must be made taking into account 

s 32 Sentencing Act along with any offer to make amends made by the offender, and 

the offender’s financial capacity. 

[31] In this case, I have received a victim impact statement from [the deceased’s 

son].  It outlines some direct costs as well as the emotional impact of his father’s 

death.  [The deceased’s son] says that he was destroyed emotionally by what 

occurred.  He had not always got on especially well with his father but in recent 

times had connected with him very strongly.  This had resulted in a happy and 

fulfilling relationship between him, his father and his three young children.  All of 

that has ended. 

[32] Whilst I have found that there is a reasonable doubt about whether [the 

deceased’s] death was precipitated by SPL’s safety failings, the whole circumstances 

of his death and this subsequent process will have been very upsetting to [the 

deceased’s son] and his family.  If there were no workplace safety failings the 



 

 

prospect of him becoming trapped in the S15 machine would have been very much 

reduced. 

[33] SPL has responsibly accepted that it ought to pay reparation totalling 

$20,000.  In the parlance of the Sentencing Act, it has made an offer to make amends 

in that amount.  That is to cover both the emotional harm and the consequential 

losses which themselves come to $10,000 to cover funeral expenses and the need to 

take annual leave over the time of the funeral. 

[34] Given that offer to make amends, I will impose a reparation order in the sum 

of $20,000 to cover both the emotional harm and the consequential loss. 

 

STEP 2: ASSESSING THE QUANTUM OF THE FINE 

[35] The assessment of a starting point to the fine involves an assessment of 

culpability within the following scale: 

(1) Low culpability: a fine of up to $50,000; 

(2) Medium culpability: a fine between $50,000 and $100,000; 

(3) High culpability: a fine between $100,000 and $175,000; 

(4) Extremely high culpability: a fine greater than $175,000. 

[36] It is clear from the wide bands referred to above that assessments of 

culpability are not an exact science.  The Court must use its best endeavours, based 

on the material presented, to assess the appropriate level of culpability.   

[37] Factors relevant to the assessment of culpability as set out in Hanham & 

Philp at paragraph 54 are: 

(1) Identification of the operative acts or omissions at issue.  This will 

usually involve the clear identification of the practicable steps which 

the Court finds it was reasonable for the offender to have taken in 

terms of s 2 of the Act. 



 

 

(2) An assessment of the nature and seriousness of the risk of harm 

occurring as well as the realised risk. 

(3) The degree of departure from standards prevailing in the relevant 

industry. 

(4) The obviousness of the hazard. 

(5) The availability, cost and effectiveness of the means necessary to 

avoid the hazard. 

(6) The current state of knowledge of the risks and of the nature and 

severity of the harm which could result. 

(7) The current state of knowledge of the means available to avoid the 

hazard or mitigate the risk of its occurrence. 

SHOULD I CONSIDER THE CHARGES INDIVIDUALLY OR GLOBALLY? 

[38] The prosecution contends that I should assess starting points for each charge 

and has suggested $85,000 and $75,000 respectively.  It acknowledges that a 

substantial totality adjustment would be needed.  The defence submits that I should 

take a global approach to assessing culpability rather than divide the sentencing in 

this way. 

[39] I can well understand why the prosecution has laid the charges in the manner 

that it has.  It ensured that the issue around [the deceased’s] death was clearly 

isolated.  However, the reality is that both charges arise out of the same safety 

investigation.  There is material duplication in the practicable steps not taken in 

relation to each charge.  Particularly now that the issue around causation of [the 

deceased’s] death has been resolved in SPL’s favour, one charge covering all three 

machines and all of the practicable steps could have sufficed.  I also bear in mind the 

totality principle.   



 

 

[40] This should not be taken as a criticism of the way that WorkSafe has charged 

this matter.  It really comes down to how I assess the criminality or culpability in 

what occurred on this occasion for sentencing purposes.  Given this, I think the best 

way to approach sentence is on a global basis with an overall assessment of 

criminality.  The end result, irrespective of what method I use, should at least 

theoretically, boil down to the same figure in any event. 

 

STARTING POINT 

[41] As I have noted, the prosecution have contended for starting points totalling 

$160,000 between the two charges.  That, in itself though, is misleading because 

there is a fair acknowledgement from Ms Brabant that a substantial totality reduction 

would be needed.  Her ultimate submission is that, assessed globally, the starting 

point should be no less than $100,000.  The defence contends for a global starting 

point of $60,000 to $70,000.   

[42] I have already noted the practicable steps that SPL failed to take.  They are 

set out in the two summaries of fact.  The failures were in relation to three machines 

as well as more general workplace safety requirements.  The failures related to 

relatively basic requirements and were a clear departure from industry standards.  

They created an obvious risk of potentially significant harm.  That would not have 

been unduly expensive or inconvenient to avoid.   

[43] In my view, it is a material aggravating feature of this offending, that similar 

issues with the Illig machine resulted in a serious harm accident in 2007.  They 

might not have been identical issues, but certainly, as a result of that accident, 

remedial actions were required by the Department of Labour which have since been 

discontinued.  Whilst I appreciate that that was because the interlocks were cutting 

out due to machine vibration, the answer was to fix the problem not to disable the 

locks.  Another checking process associated with the doors of the Illig machines that 

had been put in place after the 2007 accident had also fallen by the wayside.   

[44] I agree with the prosecution that this increases culpability.  It is an 

aggravating feature relating to the offence.  It goes to SPL’s state of knowledge.  SPL 

deliberately chose to override safety mechanisms that were required following a 



 

 

previous workplace accident.  That places SPL in a more culpable position than a 

defendant who is captured by the strict liability nature of these offences. 

[45] Overall, I consider culpability lies at the cusp between the medium and high 

bands and I adopt a starting point of $95,000 which is 38 percent of the maximum 

penalty for one charge.   

 

END POINT FOR SPL 

[46] Because I have taken the prior accident in 2007 into account as an 

aggravating feature relating to the offence, it would be wrong to consider it a second 

time as an aggravating feature relating to SPL as a defendant.  I decline to impose an 

uplift at this point.   

[47] From the starting point of $95,000, deductions need to be made for personal 

mitigating features.  SPL has cooperated and its controlling minds, I accept, are very 

sorry for what has occurred.  It has made an offer of $20,000 reparation which is 

material and in doing so, in my view, has demonstrated a responsible attitude to 

resolving matters today.  It has taken remedial action at some cost.  It has no prior 

convictions. 

[48] In line with the submissions I have received, I assess the cumulative effect of 

these mitigating features at 30 percent which reduces the starting point to $66,500.   

[49] The final discount relates to guilty pleas.  These were not entered at the 

earliest opportunity.  They came almost seven months after the charges were laid and 

five months after the first call.  I agree that there were issues in relation to this matter 

which were technical in nature requiring some time to ponder and as such, I agree 

that a substantial discount is appropriate.  However, the pleas could not be said to 

have been entered at the earliest opportunity and so the full discount of 25 percent, in 

my view, is not appropriate. 

[50] Given the overall circumstances, I will reduce the nominal fine by a fraction 

over 20 percent to $52,000.  

 



 

 

STEP 3: OVERALL  ASSESSMENT 

[51] The final step in the sentencing process is an overall assessment.  The total of 

the fine and the reparation imposed must be proportionate to the circumstances of the 

offending and appropriate to achieve the sentencing principles of accountability, 

denunciation and deterrence.   

[52] The fines, in conjunction with the agreed reparation, total $72,000.  When I 

stand back and review matters, I think that is appropriate in this case, and no further 

adjustment is necessary.  There is certainly no suggestion that SPL is unable to pay. 

 

CONCLUSION 

[53] I need to apportion the overall fine between the two charges.  The fine on 

each will be $26,000.  Reparation of $20,000 is payable to [the deceased’s son] 

within 28 days to cover the emotional harm and the consequential losses that have 

been outlined to me.  That reparation order will be formally imposed in relation to 

CRN0840 which relates to the S15 machine. 

 

T J Gilbert  

District Court Judge 


