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NOTES OF JUDGE B M MACKINTOSH ON SENTENCING 

 
 

[1] Mr Birch you appear for sentence today having pleaded guilty and in fact 

accepted a sentence indication in relation to charges for which you will go to a trial.  

They relate to offending last year that occurred on 21 November. 

[2] There are a number of charges.  Firstly it seems that on that day you were 

driving a white van.  You were in a vehicle with three other associates.  Subsequent 

enquiries revealed that the registration plates had been stolen from another van and 

the van that you were driving, in fact, had been stolen from outside Harvey Road in 

Napier. 

[3] At about 1.00 pm you drove past a Yamaha Scorpio motorbike which was 

parked on a service lane in Queen Street, Hastings.  You stopped the van and your 

associates got out; you got the motorbike and lifted it up and put it in the van and 

then drove off.  Then at about 1.20 pm you were out and about in this white Toyota 



 

 

van when it stopped outside Hastings Honda on Omahu Road in Hastings.  One of 

your friends approached a line of motorcycles on display in the store, went to a 

Honda 450X motorbike, wheeled it to the van parked nearby in a service lane and 

loaded it into the back.  That was valued at $7000.  As you were leaving the scene, 

you were seen by a staff member who called the police.  A short time later your van 

was seen driving along Pakowhai Road towards Napier.  Detective McCarthy was 

driving an unmarked police car and your van was about 100 – 200 metres ahead.  He 

activated his red lights to stop you.  He saw you move across the centre line and then 

begin passing vehicles.  What began there was some appalling driving.  You drove 

around a moderate bend up onto Chester Hope Bridge.  Once on the Napier side of 

the bridge you began passing vehicles in a northerly direction.  You did not move 

into the opposing traffic but Detective McCarthy was directly behind your van with 

his lights still activated.  You were travelling at speeds of up to 120, though the 

stretch of road was 80 kms.  You then travelled north passing the Pakowhai Store 

still speeding.  As you passed Allen Road, there were numerous police vehicles 

parked on the road, one marked and two unmarked.  There was sufficient room for 

you to drive through, which you did.  Approaching the intersection of Pakowhai 

Road and the expressway, you then crossed the centre line, travelled towards 

Taradale on the wrong side of the road, travelling onto the on-ramp from the 

expressway.   

[4] At this stage there was no traffic coming in your direction, visibility was clear 

but once you got through the on-ramp and passed the traffic island, you then moved 

back into the correct side of the road.  Approaching the bridge on State Highway 50 

a marked patrol car came up behind Detective McCarthy’s vehicle, he pulled over to 

let that go through as the primary vehicle in this chase.  You continued on towards 

the Meeanee off-ramp at speed and at the very last moment, veered suddenly to the 

right, crossing Highway 50, travelling down the Meeanee on-ramp on the wrong side 

of the road.  At this time [the victim], was driving a black Toyota 

vehicle onto the on-ramp from the Meeanee roundabout.  She tried to avoid you but 

you crashed head-on into her.  You and your three associates got out of the vehicle 

and tried to hide but you were all located by the police moments later. 



 

 

[5] [The victim] was admitted to hospital in a lot of pain.  Ultimately found to 

have 11 broken ribs, a broken collar bone and a broken sternum.  She was required to 

spend around two weeks in hospital immediately following the accident and her 

vehicle suffered extensive damage and was written off and also there was significant 

damage to the Toyota van.  It seems also that the motorbike in the back was in good 

condition but the Yamaha had a cracked and broken ferring, reparation is sought for 

that too. 

[6] All in all on the eve of trial you then decided on the strength of a sentence 

indication to plead guilty.  One of the positive things that can be said in your favour 

is that you did ask to go to restorative justice and that has gone some way to helping 

the victim anyway to heal.  

[7] I note the victim impact statement that was prepared for sentencing at the end 

of February referred, of course, to her serious injuries, her length of time in hospital.  

She is very grateful to have had supportive family.  She still does have some ongoing 

pain in her shoulder area.  She had the burden of waiting for trial and that took its 

toll on her did, she says, find the restorative justice conference very helpful.   She 

accepted your apology, accepted your remorse and accepted that your apology and 

remorse was in fact genuine.  She says that she hopes that you take every 

opportunity available to you in prison and in the community to make positive 

choices for yourself and your family and become the father that you said that you 

wanted to be. 

[8] I read the restorative justice report.  It does seem that this is one of these 

cases where it was a meaningful experience all round and really it is going to be up 

to you now, moving on from all of this, to put your money where your mouth is. 

[9] I have read the pre-sentence report.  Clearly this offending was drug related.  

You were using methamphetamine on a daily basis.  You had a drug bill that you 

were required to pay.  The motivation for the thefts of the motor vehicles was to pay 

the debt, however, I am told this, of course, now remains still outstanding.  You did 

not seem to be able to solve any of your problems in a rational manner and your 

impulsivity and irrational behaviour was highlighted, of course, by the driving on 



 

 

this day and how you ever thought you would get away from the police defies belief 

in my view anyway. 

[10] You are motivated to complete the drug treatment unit programme whilst in 

custody and you would like to within the prison, getting to self care and work to 

release.  So they are valid goals and let us hope that you can make the best of the 

opportunities that are afforded to you so this does not happen again. 

[11] I think you are genuinely sorry for the victim of this offending and you will 

get some credit for that. 

[12] As I say, the sentence indication which was given to you now back on 

25 January, I approach sentencing in this way. 

[13] In relation to the unlawful taking charges, I took a starting point of around 

about 12 months’ imprisonment.  That would have to be uplifted because of the 

serious head-on collision, the injuries, the stolen vehicle, which was uplifted by 

18 months.  Ultimately I took a start point overall of three years for everything 

including your previous convictions. 

[14] At the end I gave you a 10 percent credit for your guilty plea for pleading on 

the day, so that got us back to two years nine months’ imprisonment, less any other 

mitigating features.  I indicated that I would have thought you would ultimately 

depending on the outcome be looking at a sentence of between two and a half years 

and two years nine months for everything. 

[15] I accept that the restorative justice report is positive and that justifies a 

departure of the end sentence of two years nine months.  I intend to give you some 

credit for that.  Given that I intend to ultimately impose a sentence of two years four 

months’ imprisonment.  That will be on the unlawful taking of both the motor bikes, 

the reckless driving causing injury.  You were disqualified at the time.  That will 

reflect 12 months’ imprisonment.  And there was failing to stop.  You will simply be 

convicted and discharged on that. 



 

 

[16] Because of the nature of your driving and because of the horrific accident that 

was caused, I intend to disqualify you for three years from holding or obtaining a 

driver’s licence.  That will start from today. 

[17] Reparation.  There is $300 damage sought to the damage of the Toyota Hiace 

on that charge it will actually record 12 months’ imprisonment, reparation of 

$300 and $87.50 for the Yamaha. 

 

 
 
B M Mackintosh 
District Court Judge 


