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NOTES OF JUDGE B A MORRIS ON SENTENCING

  

 

Charge and Introduction 

[1] Tragically, on 4 February last year, a [age details deleted] man, Rodney 

Geary, was electrocuted from coming into contact with live terminals while he was 

working. 

[2] His employer, CE & R Limited, accepts, through its guilty plea, it failed to 

take all practicable steps to prevent his exposure to that live terminal and therefore 

committed an offence against s 50 Health and Safety in Employment Act 1992. 

[3] I have to assess the appropriate reparation and the fine that that company 

should face. 



 

 

[4] I say at the outset that obviously any figure, by the way of reparation or fine, 

cannot be in any way commensurate with the loss of life to Mr Geary, nor 

compensate in any balancing way with the chasm caused in his family’s lives, nor 

equate with the unrelenting grief that they suffer.  All the Court can do is 

acknowledge and lament their loss. 

[5] The assessment of monetary figures for matters such as reparations and fines, 

whilst it cannot restore a balance, is necessarily required to be conducted to ensure 

all the policies under this Act and the Sentencing Act 2002 are achieved. 

Facts 

[6] As to what happened on 4 February, Mr Geary was an apprentice 

refrigeration electrician with CE & R Limited.  The director of that company had 

some 20 years’ experience in the electrical field.  At the time of his death, Mr Geary 

had less than a year. 

[7] He was working with another work colleague, Mr Griggs, who was his 

supervisor at the time.  He, Mr Griggs, had been an apprentice for some three years.  

It was thought at the time that Mr Griggs held the appropriate certification as a 

trained and licensed technician.  In fact, he did not have the correct licence, due to a 

technicality, but nevertheless had all the required skills and the training to be so 

registered. 

[8] On the other hand, Mr Geary was not so licensed.  He was still an apprentice 

and, as such, should not have been conducting unsupervised work with a power 

source.  But he was.  The company had not directed Mr Griggs that Mr Geary was 

not to undertake work on a power source that was live. 

[9] The work involved a refrigeration unit that had developed electrical faults.  

Both Mr Griggs and Mr Geary, undertaking the company’s work, crawled into a less 

than ideal working space in a relatively confined area in the dark and in a hot roof 

cavity.  They together fixed the fault and, I am told, at times the power source was 

on.  And at the end, the unit needed to be live-tested. 



 

 

[10] Mr Griggs came down and went to his car to get something.  Mr Geary 

remained up in that area with the uncovered refrigeration unit, the potential power 

source.  Mr Griggs returned.  He did not go back into the roof cavity beside where 

Mr Geary was but, rather, put a ladder up beside the unit, and there was a small gap 

through the wall where he could communicate with Mr Geary.  Mr Griggs asked him 

if it was safe to turn the power on, and Mr Geary indicated he was fixing some 

ducting that he had seen had come apart, so he was not ready. 

[11] Whilst that ducting was not immediately adjacent to the power source, it was, 

nevertheless, looking at the photographs, in the general area of it.  While Mr Geary 

was fixing the ducting, he told Mr Griggs the power could be livened, though he had 

to get to the other side of the ducting first.  Mr Griggs saw Mr Geary had moved 

away from the refrigeration unit to tape up the ducting, and so he went to liven the 

power.  He returned to the ladder, and it must have been at that point, it would seem, 

that Mr Geary has come into contact with the live, open refrigeration unit, as he 

made a noise at that point and Mr Griggs heard the fan hitting something.  He could 

not get a response from Mr  Geary, asked for an ambulance to be called, and then 

found Mr Geary slumped over the unit. 

[12] Tragically, Mr Geary’s hand had come into contact with the live unit and he 

was electrocuted.  All efforts to resuscitate him were unsuccessful. 

Reparation 

[13] I turn first, as I must, to the important issue, that of emotional harm 

reparation to Mr Geary’s family.  I re-emphasise, all I can do is to provide a figure 

consistent with others but in no real way reflect real loss. 

[14] In assessing emotional harm reparation, I have considered the poignant 

victim impact statements of Mr Geary’s family, [details deleted].  He was clearly a 

much loved member of a close knit family that has been taken permanently from 

them.  Words from this Court cannot hope to adequately explain that loss.  His death 

has caused crippling, enduring and unremitting grief. 



 

 

[15] I have also considered the fact Mr Geary was in the prime of his life, had a 

[details deleted] in part dependent upon him, and I have, finally, assessed 

comparable cases that each counsel have helpfully put before me.  But comparisons 

can only be a very rough and ready guide, with such individualised impact. 

[16] In my view, assessing all those factors, the appropriate reparation figure to 

the family is $95,000. 

Fine 

[17] I turn to the issue of the fine.  In doing so I take into account all factors in the 

Sentencing Act, the policy objective behind that Act, and particularly the need for 

deterrence to ensure the safety of all workers, particularly in industries such as this 

where stakes are so high. 

[18] I need to ensure that there is fairness, as much as I can, insofar as dealing 

with comparative cases in a similar way.  In that regard I note the helpful case of 

Department of Labour v Hanham & Philp Contractors Ltd
1
. 

Offence - Aggravating 

[19] I first consider the offence, looking at the offence itself, turning first to what 

makes this offence more grave, what are the aggravating features.  Exposure to live 

electrical sources is obviously the greatest and most foreseeable hazard in this 

industry, and it is a hazard that carries real potential for a fatality as eventuated here.  

An employer in this industry must be acutely and constantly on guard, particularly 

where it is accepted that live testing is required, as it almost always is.  The 

opportunity for something going wrong is ever present, and the potential outcome 

dire. 

[20] Where an employer has trainee apprentices with little experience, the need 

for protection is at its greatest.  Here, Mr Geary should not have been working on 

this unit in the way he did.  He should not have been left unsupervised in an area 
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close to that live source, even dealing with parts removed from it.  That is 

particularly so in a work environment of a relatively confined space with uneven 

ground.  The roles, at the very least, should have been reversed.  Mr Griggs should 

have been told not to allow this man to undertake that work. 

[21] The seriousness is slightly increased due to the fact the employer had not 

checked Mr Griggs was appropriately certified.  However, that is a technical 

deficiency, and the increase in culpability is only slight. 

[22] I note, too, that there was no assessment of this workplace prior to entering it, 

to ensure that all steps were taken for safety. 

[23] Just looking at that act at that time, particularly where it was an inexpensive, 

relatively easy step to take, I consider a fine somewhere in the order of $90,000 

would have been appropriate. 

Offence - Mitigation 

[24] However, I also take into account mitigating features of the offence.  What 

the company did do for its employees and for Mr Geary particularly, to keep him 

safe from exposure to live sources, also must be taken into account in assessing its 

overall culpability.  And it did much.  This is not a company that is cavalier about its 

obligations to protect its employees from harm.  It had, at the time of this tragic 

accident, taken many steps to ensure it complied with its health and safety 

obligations, to keep its workers safe, and particularly from the risk of electrocution 

from live sources.  Those steps were things such as a thorough induction process; a 

three-yearly, quarterly assurance review; receiving and implementing a health and 

safety policy designed by a hazard company; developing and implementing a hazard 

and safety handbook; providing personal protective equipment to its employees; it 

maintained training registers; it maintained hazard registers, including the obvious 

hazard of electrocution and how to isolate that hazard. 

[25] The promise of that safety menu did not reach the compliance plate in this 

case, but nevertheless, it had done much. 



 

 

[26] When taking those steps into account and while also accepting the defence 

submission that this case is not as serious, in my view, as Department of Labour v 

Joshua Bruce Breetvelt
2
, where there was a greater, more culpable deviation from 

practicable steps, then I consider a fine of $80,000 is an appropriate starting point for 

the offence itself. 

Personal Mitigation 

[27] I turn to factors that affect this company personally and factors that have 

occurred since this tragedy, and they are all in its favour. 

[28] First, the company does not demur from the importance of paying reparation 

to this grieving family and, as a responsible company should, it has taken insurance 

to ensure it can comply with that obligation.  The company, through its directors, felt 

intense remorse for Mr Geary’s loss and has attempted to assist the family from the 

outset, though no reparation has been paid in advance.  It has co-operated fully with 

the investigation and has taken further steps since the accident to ensure this tragedy 

is not repeated, including engaging a health and safety consultant, creating a register 

for the audit of registration certificates, and increased the already present induction 

and training for staff. 

[29] In addition, the company has a good safety record to date, and that comes to 

its aid.  It has never infringed the Health and Safety Act in the past.  It has never 

come before the Courts.  All of that leads to a significant discount, and accordingly 

the fine is reduced to $57,000. 

Plea 

[30] And finally, there is the discount for plea.  That is deserved; it came at the 

first opportunity.  This company did not seek to test its obligations; it took all 

responsibility as soon as it could for what had happened.  It means that no one has to 

give evidence, and it means that the company stands up and accepts responsibility 

for what it has done. 
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[31] And accordingly, I reduce that fine further to $43,000. 

Cumulative Effect 

[32] Finally, I assess the reparation figure against the fine, but I do not consider 

these amounts are too great.  They are adequate and appropriate and do not require 

any alteration. 

[33] Insofar as the reparation figure is considered, I am going to leave it and allow 

the family to decide what apportionment should occur.  But the reparation figure will 

go in total to the family named in the victim impact statement. 

[34] Finally, I thank counsel for their careful competence and balanced assistance, 

both in writing and today. 

[35] There are suppression orders made in relation to the victim and the victim’s 

family members that have provided victim impact statements.  And I thank and 

applaud the press that they take the view that that is appropriate in the circumstances. 

 

B A Morris 

District Court Judge 


