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[1] Mr Kerr, you appear today for sentence having been found guilty by a jury on 

two charges of aggravated robbery, one of robbery and one of receiving.   

[2] The aggravated robberies occurred on the evening of 27 May where you and 

three others went to an address in Tauranga.  You initially enquired about swapping a 

laptop for methamphetamine.  Over time you became agitated when the 

householder’s wife had not returned.  You pulled out a machete commenting on its 

sharpness.  You invited in others, who had gone out the back, into the house and then 

demanded cellphones from two of the people present including demanding from one 

woman that it be given to you or her head would be kicked in.  You instructed one of 

your co-offenders and another to get in and take all the property they could, 

threatening to damage the victim if she went to the police.  You demanded jewellery 

and a watch.  You smashed the laptop against one of the victim’s face with sufficient 

force to break that and split the victim’s nose.  Another of your associates then 



 

 

punched one of the victims to the head.  You were the clear leader of the group.  You 

instructed one of the others to get the car keys and you and they left with property 

apparently worth about $9000 from one complainant and about $1500 from another, 

taking a car belonging to one of them. 

Victim Effects 

[3] On 22 July you went to a different address and having been allowed in 

demanded cash before stealing the victim there’s cellphone with threats of violence.  

But you left that property after being required to do so. 

[4] There have been significant effects on the victims particularly of the 

aggravated robbery.  One of them has described the home invasion as so traumatic 

and stressful that they regularly have anxiety attacks, says they have been caused to 

have high blood pressure to the point of needing medication and to be too scared to 

even go to the shops and to shifting house.  Another describes life as being turned 

upside down having to move away from the flat in which this occurred.  The same 

person describes the actions as having a heavy impact on the owner of the house and 

his whole family’s mental state.  He is so concerned by what has happened that he 

does not want reparation thinking that that will simply make things worse. 

[5] On 14 August there was a search warrant executed at your address.  Some of 

the property from the aggravated robbery was found and the jury found you guilty of 

receiving some property from another unconnected burglary. 

Sentencing Factors 

[6] You have, it says, 114 previous convictions including two for aggravated 

robbery.  In sentencing you I have to have regard to the need to denounce the sort of 

behaviour which occurred, to deter others and to ensure the community is protected.  

Aggravating your offending was actual and threatened violence and the use of a 

weapon.  There was the unlawful presence in a dwelling house.  There was the 

vulnerability of the victims when surrounded by you and others and the number and 



 

 

seriousness of your previous convictions.  But you are to be sentenced consistently 

with others and to the least restrictive outcome. 

Crown 

[7] The Crown submits that the proper starting point when matters are viewed 

overall is a sentence of some 11 and a half to 12 years.  The Crown submits that 

uplifts are required for previous matters of some one year and that the robbery alone 

justifies an increase of two years suggesting a total uplift of one and a half to 

two years from the 10 years initially set out in the leading case of R v Mako
1
. 

Defence 

[8] Mr Leabourn, on your behalf, accepts that relevant to sentencing is to hold 

you accountable, to denounce and deter and to protect the public interest.  You accept 

through him that this offending was clearly gang involved.  The number of people, 

the extent of the loss, the impact on the victims and the use of violence are all 

aggravating factors you accept.  Mr Leabourn points out, however, that although 

others were disguised you were not.  He says that the Crown’s suggestion that this 

was premeditated needs to be viewed with some care submitting that you initially 

went to the property to buy methamphetamine or to swap it for the laptop.  He 

submits that there were not necessarily weapons involved but clearly there were.  

You had a machete and you used the laptop as a weapon against one of the victims.  

He accepts, on your behalf, that R v Mako is the leading case but submits that eight 

to nine years is the appropriate starting point – depending on the Court’s view of 

premeditation – and says that the programmes that you have undertaken since 

incarceration need to be taken into account.   

[9] You accept through him that an uplift is required for the later robbery but say 

that should be minimal because Mr Leabourn submits that is of really quite minor 

proportion.  He accepts that a further uplift is required for previous matters leaving 

an end sentence of 10 to 12 years’ imprisonment without the need for a minimum 

period of imprisonment.  He emphasises that you have been involved in courses to 

                                                 
1
 R v Mako [2000] 2 NZLR 170 (CA) 



 

 

your betterment in prison and there is clearly evidence of that in the certificates of 

Bible studies and the like which are completed.  He submits that you are trying to 

take advantage of the opportunities available to you and that you have a genuine 

desire for change and are now receiving assistance from a psychologist.   

[10] You take issue with a number of comments in the probation report saying that 

you worked for some four years or so.  That you are, contrary to the report, 

endeavouring to distance yourself from the Mongrel Mob but points out that it is 

somewhat difficult for you to do that in your present circumstances.  You 

acknowledge that you were a heavy user of methamphetamine at the time of the 

offending but are now able to produce clear drug tests. 

Discussion 

[11] On the question of premeditation I am unable to accept that this is not a 

matter which involved some premeditation.  While it is clear that when you initially 

went to the property you asked for methamphetamine to exchange for a laptop, you 

were also accompanied by people who were equipped in advance with disguises and 

you were clearly the leader of those involved.  That all suggests a degree of 

premeditation.  Although you were not disguised others were and given that you 

were the leader I am unable to conclude that you are entitled to particular credit for 

not being disguised yourself.   

[12] I have already commented on the question of weapons. 

[13] It seems highly likely that the initial approach for methamphetamine to swap 

for a computer was simply a strategy to get you in to the property without trouble.  

[14] The appropriate starting point in my view, based on the authorities, is 

10 years’ imprisonment on the aggravating robberies, which were serious; involving 

two people at the same time, large amounts of money and the aggravating features to 

which I have referred. 



 

 

[15] The subsequent robbery is more serious than you submit through 

Mr Leabourn.  The evidence from the victim was clearly, in my view, significantly 

influenced by the fear she felt by being involved in the trial and I find myself unable 

to accept her minimisation of what occurred, given the evidence of others who were 

there.  An uplift for that second robbery could properly be a minimum of one year 

taking the sentence to 11 years in total.  

[16] Previous appearances justify a further uplift of another year taking the total to 

12 years and the receiving would ordinarily justify on its own a sentence of 

six months taking the total to 12 and a half years. 

[17] However, giving you credit for totality and for the efforts towards 

rehabilitation which you have made and appear to be continuing to make, something 

else must be considered.   

Probation Report 

[18] The probation report is adverse to you in a number of respects.  It says you 

have a very high risk of re-offending, that you are at high risk of harm to others, that 

you suffer significant cognitive distortions and display little remorse but have a 

genuine affection for your son.  The probation report says you continue to act 

aggressively in prison, threatening staff and inmates and being controlling and 

manipulative.  But that is somewhat at odds with the reports now available from the 

prison, which suggest that you are co-operating and doing quite well in connection 

with some of the courses.  In those circumstances I downplay to some extent the 

comments in the probation report, but there is no doubt that the recommendation of 

imprisonment is the only thing that can be contemplated. 

Result 

[19] In all of the circumstances I take one year off the 12 and a half years that I 

have reached in the manner that I have indicated to reflect the positive steps which 

you have taken and the prospect, however limited, of marked changes in your 

attitude and behaviour.  You will accordingly be sentenced as follows. 



 

 

[20] On each of the charges of aggravated robbery you will be sentenced to 11 and 

a half years’ imprisonment. 

[21] On the robbery, one year’s imprisonment concurrently. 

[22] On the receiving charge, six months concurrently. 

Minimum Imprisonment 

[23] The Crown invites me to impose a minimum period of imprisonment.  That is 

not effectively supported by the Probation Service which says it has considered even 

preventive detention but assesses that you can be managed on release with robust 

parole conditions.  In the circumstances I do not consider that a minimum period of 

imprisonment is necessary. 

Emotional Harm Reparation 

[24] You offer $2000 by way of emotional harm reparation.  That, in the 

circumstances, is to be paid as to $900 to each of the victims of the aggravated 

robberies and $200 to the victim of the robbery.  

[25] All other matters will be for the Parole Board. 

 

 

 

C J Harding 

District Court Judge 


