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[1] Taituha Malcolm, you are 23 years of age.  You are for sentence today on 

eight charges, two of burglary, one of unlawfully taking a motor vehicle, one of 

reckless driving, one of failing to stop for flashing red and blue lights, two charges of 

possession of cannabis and a charge of wilfully attempting to pervert the course of 

justice. 

[2] The lead charge is the second burglary which took place at Okere Falls on 

17 November 2016 but it should be seen in context.  Back between 29 November 

and 9 December 2015 you and an associate were in Paehinahina Road, Rotorua.  You 

have walked up to the window of a dwelling house, you have prised it open using a 

hammer and climbed into the house.  You found some batteries for a torch you had, 

you have left the house and gone into some sheds, kicked open the door and seen 

three Atomik motorbikes, which I understand are small motorbikes, and a Yamaha 

eight horsepower boat motor. 



 

 

[3] You have taken the boat motor and two of the bikes and placed them into 

your vehicle and you have then driven to your brother’s address at Rotoiti.  Your 

associate has taken the third Atomik bike and ridden it back to that same address.  

Police subsequently executed a search warrant and recovered a number of cannabis 

seedlings at the address.  You were remanded on bail on that particular charge 

pending sentence. 

[4] Whilst on bail on 17 November 2016, with three associates, you were at 

Okere Falls in Rotorua, this was during the early afternoon.  You have made your 

way on foot to a residential address where the victim was away from home at the 

time.  It is a dwelling with a stand-alone building, a single garage and attached 

office.  The victim had inadvertently overlooked putting the alarm on and you and 

your associates have used crowbars which you had brought with you to address to 

jemmy your way into the main dwelling by way of the main aluminium bedroom 

window, breaking the window catch off in the process. 

[5] Upstairs in the home, an excess of 70 individual items of jewellery, that 

included 33 bracelets, 30 necklaces and numerous boxed pieces, were stolen from 

the victim’s bedroom.  I am advised in a job sheet that a number of those were 

wedding rings and therefore can be seen to be of significant sentimental value. 

[6] You have then affected entry through a tilting door into the garage and 

through French doors into the office, again using the jemmy bars.  A Stihl petrol 

powered leaf blower and a Husqvarna chainsaw were stolen and a white Apple 2 

terabyte hard drive was stolen from the office.  These were put in your vehicle. 

[7] A separate alarm had gone off in the office at this stage and you were seen by 

a neighbour.  Police have been alerted and have attended and you have been 

apprehended reasonably nearby in your vehicle.  Inside the vehicle, the summary 

says, were the stolen items of jewellery, the leaf blower, the chainsaw, the 2 terabyte 

hard drive, also two jemmy bars and numerous pairs of gloves. 

  



 

 

[8] There has been clarification of the outstanding reparation figure in relation to 

that burglary in the course of the last two days and there is now a job sheet that is 

attached to further submissions from the Crown.  They refer to the fact that the 

outstanding loss for building damage, replacement of the double doors, is $4688.55 

and for the contents being $874. 

[9] The insurance company is out of pocket $4962.55 and the owner of the 

property, $600 for the insurance excess.  There was a further $2000 of remaining 

contents which would appear not yet to have been the subject of insurance 

settlement.  That job sheet also notes that none of the wedding rings were recovered. 

[10] In addition to that offending, you face a charge of unlawfully taking a motor 

vehicle.  The summary of facts alleged that this $40,000 vehicle was taken from an 

address in St John Street, Ōpōtiki on 22 July 2016.  You were seen to be driving the 

vehicle, you were signalled to stop, this was on State Highway 35.  You failed to do 

so despite flashing red and blue lights.  You were travelling at speeds up to 

180 kilometres per hour and you made three attempts to reverse into the pursuing 

police cars in an attempt to flee. 

[11] You had passengers in the vehicle who were telling you to slow down or to 

stop but you continued driving for some 30 minutes, being pursued by police before 

stopping at a rural driveway.  You ran off, you were located with your four associates 

nearly an hour later after being tracked by a police dog handler.  You were in 

possession of nine small bags of cannabis at that time.  You also face a charge of 

reckless driving in respect of that incident and failing to stop, and charges in relation 

to the possession of cannabis. 

[12] The final charge is wilfully attempting to pervert the course of justice.  You 

were arrested by police, you gave your brother’s name and you were remanded in 

custody by police pending detoxification.  You were then released with a police 

warning, again in your brother’s name.  The fact of you giving a false name was 

found out by police, you were subsequently spoken to and made admissions. 



 

 

[13] I have received written submissions from the Crown with some amendments 

today from Ms Shore saying that the suggested starting point of two and a half to 

three years’ imprisonment for the lead offence, the Okere Falls burglary, could 

perhaps be the lesser level given the information of the amount of outstanding 

reparation, that the further offending looked at in its totality and on an individual 

basis would warrant an uplift of two years which would give a top point of four and 

a half to five years’ imprisonment. 

[14] There should be an uplift to take into account your previous offending, 

although modest, the Crown now acknowledges, and also for the fact that you were 

on bail at the time you committed the second burglary.  You would be entitled to a 

20 to 25 percent discount, the Crown says. 

[15] Ms Plunket, for her part, puts the offending at an infinitely lower level, 

suggesting in her submissions that the Okere Falls burglary would warrant a nine 

month starting point, four months for the unlawfully taking the motor vehicle, one 

month for the possession of cannabis charge and two months for the dangerous 

driving charge, with six months cumulative imprisonment for the earlier burglary 

and four months cumulative for the wilful damage, giving a starting top point prior 

to mitigation at 23 months’ imprisonment, which would make you eligible for home 

detention. 

[16] There is some dispute as to the precise items taken referred to by Ms Plunket, 

but she has accepted in her oral submissions that those are not material points.  She 

also has emphasised the low value of outstanding property that is sought by the 

insurance company. 

[17] My view of the matter, Mr Malcolm, having read the material and the 

pre-sentence report, including the summaries of facts, is that the Okere Falls charge 

is clearly the lead offence.  This was a serious burglary given the quantity that was 

taken.  The figures before me suggest that an approximate value of the goods taken 

was in the region of $32,000. 



 

 

[18] Fortunately most of that property was recovered but even if this is to be 

considered, as Ms Plunket says, an impromptu decision to burgle this house, there 

have been four associates, there has been an entry into a dwellinghouse and whilst 

the owner was away, in many cases that come before the Courts where the owner has 

returned confrontation can take place.  Of course there is the sense of violation of 

intrusion by burglars into a dwellinghouse. 

[19] The items that were taken were significantly of a sentimental value, there has 

been a breaking into the house and then breaking into the garage, then the office and 

other property taken as well.  By any measure it is in the higher category of a 

burglary, notwithstanding the significant recovery able to be affected by prompt 

policing. 

[20] The further aggravating circumstance that would justify a six month uplift on 

the precedent of previous higher court authorities is that you were on bail for 

burglary at the time of the offending.  The unlawful taking of the motor vehicle is a 

serious charge, it was a $40,000 vehicle.  Your explanation is that you found the 

vehicle when out hunting, it had the key in it and you took it.  It is unnecessary to 

determine the precise circumstances of the owner’s loss of the vehicle.  You have 

accepted that you unlawfully took the motor vehicle and were driving it. 

[21] Then the reckless driving has occurred.  The possession of cannabis matters 

speak for themselves.  The wilfully attempting to pervert the course of justice is of 

itself a serious charge.  Any attempt to pervert the course of justice strikes at the very 

heart of the judicial process and the Courts traditionally have taken a harsh view of 

people who commit those offences. 

[22] Ms Plunket, on your behalf, says it was just stupidity that caused you to do 

that.  She points to the contents of the pre-sentence report which refers to your 

personal circumstances and in particular the fact that you have previously suffered a 

more-than-minor head injury that really has not been addressed, and implicit in 

Ms Plunket’s submission is that your thought process might be significantly impaired 

and that is a factor which I should take into account. 



 

 

[23] There is no specific information to further clarify that point, but I give some 

weight to what Ms Plunket said in that regard.  She submits that a discount of around 

33 percent, being one third, is appropriate in your third to have regard to the guilty 

pleas which you have entered and your personal circumstances including your young 

age and the prospect of some rehabilitation. 

[24] My view of the matter is that the Okere Falls burglary would warrant a 

starting point of 18 months’ imprisonment at the least.  That would allow and give 

you the benefit of the doubt that this was an impromptu burglary.  You were one of a 

group who were involved but it was clearly a serious burglary.  There should be an 

uplift of six months to take into account the fact that you were on bail for the 

previous burglary.  That would take that matter up to two years. 

[25] The earlier burglary of a dwellinghouse in Rotorua again involved a break in 

to get into the property, more modest property was taken but in that case a starting 

point of 15 months’ imprisonment would be warranted, in my view.  The unlawful 

taking of the motor vehicle, Ms Plunket said, would as a stand-alone offence, have 

been dealt with by way of community work, certainly less than imprisonment.  I 

accept that circumstance, given your previous record. 

[26] I consider that a starting point, however, in all of the circumstances of around 

six months’ imprisonment is warranted for the unlawful taking of the motor vehicle.  

The reckless driving is significant, the maximum penalty of three months should be 

imposed given the scale of the driving, and the two charges of possession of the 

cannabis can be dealt with appropriately as one month’s imprisonment on a 

concurrent basis. 

[27] The attempting to pervert the course of justice is not as serious as some 

instances that come before the Court, but it is nevertheless a serious incident and 

deserves, in my view, a starting point of six months’ imprisonment.  That would give 

a top point of three and a half years’ imprisonment in total, being two years for the 

Okere Falls burglary, 15 months for the earlier burglary, six months for the 

unlawfully taking, three months cumulative for the reckless driving and six months 

cumulative for the attempting to obstruct the course of justice. 



 

 

[28] I consider that a reduction of 12 months is appropriate in the circumstances to 

have regard to your guilty pleas, to your personal circumstances as set out in the 

pre-sentence report, including making some allowance that you, as a 23 year old, 

may well have the cognition of a much younger man because of the head injury you 

received.  Also at your age there is still a prospect.  That would leave an end 

sentence of two and a half years’ imprisonment which would take matters outside the 

realm of home detention.  So I deal with these matters on the following basis. 

[29] On the charge of burglary, being charge two on the Crown prosecution charge 

list, you will be convicted and sentenced to 18 months’ imprisonment. 

[30] On the charge 7, the burglary in late 2015, you are convicted and sentenced to 

six months’ imprisonment on that charge cumulative on the 18 months just imposed. 

[31] On the unlawful taking motor vehicle charge, you are convicted and 

sentenced to three months’ imprisonment cumulative on the six months just imposed. 

[32] On the reckless driving charge, you are convicted and sentenced to 

three months’ imprisonment, again cumulative on the 3 months just imposed.  I 

consider that warrants the maximum penalty, notwithstanding the guilty plea, 

because of the significance of the driving and the circumstances where you were 

using the vehicle also to endeavour to avoid apprehension with the cannabis in the 

vehicle. 

[33] The two cannabis charges, I will deal with by one month’s concurrent 

imprisonment, but also cumulative on the 3 months just imposed. 

[34] On the charge of wilfully attempting to pervert the course of justice, you will 

be convicted and sentenced to three months’ imprisonment concurrently.  That leaves 

a total of two and a half years’ imprisonment. 

[35] There will be a 12 month disqualification on the reckless driving charge and I 

convict and discharge on the failing to stop. 



 

 

[36] In respect of the Okere Falls burglary, there will be reparation in the sum of 

$5562.55.  $600 is to be paid at first instance to the victim for the insurance excess 

and the sum $4962.55 then to Vero.  That will be paid at the rate of $25 per week, 

first payment 28 days after release. 

[37] Mr Malcolm, for this offending which took place over the course of 

effectively 12 months, I have imposed a total of two and a half years’ imprisonment.  

You will be eligible to apply for parole through the New Zealand Parole Board, 

theoretically after you have completed one-third of your sentence but it will depend 

on your compliance with your sentence of imprisonment. 

[38] I have also disqualified you for 12 months on the reckless driving charge and 

I have imposed reparation in the total sum of just over $5562.55 so you repay the 

owner of the property for his loss, for his insurance excess, and you repay the 

insurance company who have paid out the insurance claim to him. 

[39] You need to think very carefully about your involvement in this, 

Mr Malcolm, and take the necessary steps to learn the skills not to get in this trouble 

in the future. 

 

 

 

 

 

 

 

P S Rollo 

District Court Judge 


