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NOTES OF JUDGE K J PHILLIPS ON SENTENCING 

 

[1] Gaz Waller, you pleaded guilty to a number of serious charges in the 

Invercargill District Court prior to the empanelling of your jury to try you on charges 

alleging actions by you on 27 August whereby you with intent to injure the child, 

David, disfigured him (that is charge 4).  On the same day, 27 August, of assaulting 

David, he aged three years; and then a charge of male assaults female on 9 August; 

and a further charge on 9 August of assaulting David.   

[2] It appears from the facts as I know them that you suffered an injury in 

August 2013 which resulted in you being unable to work.  As a result of that you 

became the caregiver to this three-year-old child and your partner (the child’s 

mother) worked on [occupation details deleted].  It appears that on 9 August the 

child wet his pants.  You became totally angry about that and began to yell at him.  

When your partner (the boy’s mother) remonstrated about the way you were 

speaking to her son you reacted by pushing the boy on his shoulder, he fell over 



 

 

backwards, striking his bottom on a fan heater hard enough for him to suffer grazing.  

Your partner then told you to stop.  You grabbed her by her chin, pushing her up 

against a wall.  She was unable to breathe for a few seconds.  You then pushed her to 

the floor, yelling all the time.  When she went to the bathroom you also went there.  

You put your hand over her mouth and nose making it very difficult for her to 

breathe.  She suffered a bloodied nose.  It appears the relationship continued 

however as on 27 August she left for work very early (5.30 am).  During the morning 

you and the child travelled from [location 1 deleted] to [location 2 deleted] and then 

returned home.  Upon the return to the house, whether playing or whatever 

happened, the boy damaged a poster that you had purchased that morning in 

[location 2 deleted].  As a result of that you dealt with him by striking him on his 

buttocks area a number of times.  Those blows caused a substantial amount of 

bruising around the boy’s buttocks so it was done with some force.  Later on, on the 

same day, you were in your bedroom playing video games.  The boy had been left to 

his own devices and was watching a movie by himself.  At 4.00 pm there was an 

incident involving the child going to the toilet or his toileting.  You became really 

totally angry.  You purposely ran a hot bath.  You were doing that for the purposes of 

punishing this child.  You put the boy into the hot water.  His upper body and head 

came into contact with the hot water.  Severe burns were suffered by him to his head, 

face and shoulder.  Investigations disclosed that the water was of a temperature over 

78 degrees celsius.  The water was to that degree burning the child immediately.  His 

skin flaked off in the bath and continued to do so when you removed him from it.  

(One can only imagine the distress of this three-year-old at the time.  There is 

nothing in the summary of facts about that).  It is noted however that there were no 

burns at all to the boy’s feet which allows me to draw inferences as to the way in 

which this boy was put in this bath.  It would have allowed a jury to do the same.  

You may have had experts as you had Mr Westgate brief but in the end the injuries to 

the child seemed to me very direct evidence of what happened.   

[3] You, at the restorative justice conference, when speaking to the boy’s mother 

made the point to her (as against what you have admitted in the summary of facts), 

that you had not put the child into the bath head-first.  That you had not done this 

intentionally, the water was hotter than what you thought it was.  I do not accept that 

for a minute.  I think that Mr Donnelly, for the Crown, is right, by doing that you 



 

 

removed any ability to obtain credit for your attendance at the restorative justice 

conference. 

[4] I accept that when this happened you did attempt to apply some cream to the 

boy’s skin but then you realised the position, I think, as the child having been so 

badly scalded and burnt, as his skin continuing to flake off, you had to confront his 

mother.  You rang her.  As a result you and she took the child to the [location 1 

deleted] Hospital.  The injuries were so severe the child had to be flown to Dunedin.  

He has had and will have ongoing skin grafts.  I think he has already had about six of 

them.   

[5] Relevant overall to the starting position is asking the question whether you 

were remorseful at the time.  You first of all said that you had accidentally spilt 

boiling water on the boy after tripping when you carrying boiling water that you 

were cooking eggs in.  Then you said the boy had slipped in the bath.  You said the 

water was hot but you had tested it and had thought it was “all right”.  You said the 

bruises on the buttocks came from the boy having fallen off a [details deleted].  That 

had occurred you said when the boy was with his mother. 

[6] I note what Mr Westgate says.  What was discussed prior to your pleading 

guilty to these charges, the inference the Crown wished the jury to draw, i.e. that the 

boy had gone during his time in the bath, under the hot tap as it ran into the bath, was 

not accepted.  I think that it was accepted on the basis by the Crown the child was 

burnt by a deliberate action on your part.  How and where in the bath that happened 

was not pursued by the Crown. 

[7] I note that the pre-sentence report is similar to the restorative justice report – 

you continued to deny the basis of the facts relating to the grazing and the bruising.  

You said (which I consider frightening really to the probation officer) you “knew the 

water was hot but not the point of scalding,” you had “no time to piss around with 

cold water,” “the child had been naughty,” “the hot water might wake him a wee 

bit.”  I find those comments extremely aggravating.  You said you put your hand 

over your partner’s mouth to stop her talking. 



 

 

[8] You are 25; you have a prior conviction for assault in 2009 but it is clearly a 

low level one.  I note that you told the police you were depressed; you were on ACC 

at the time, that you had been given permission by the mother of the child to give the 

child a “wee smack” and you were remorseful.   

[9] I have read very detailed victim impact statements from the mother of the 

child, how she feels disgust, hurt and considers your actions were horrific.  The child 

now appears to be in the care of the maternal grandparents.  It appears that the child 

cried for some time after the injuries.  The grandmother of the child has had a stroke 

over the stress in looking after this child.  The injuries he suffered have caused the 

child to be placed with a full-time carer who is attempting to restore something into 

the child’s life.  It is going to be a very, very slow process. 

[10] Mr Donnelly, for the Crown, goes through the aggravating factors – male 

assaults female, the child assaults and the serious injury caused by the intentional act 

of disfiguring the child.  The child was three years of age, says Mr Donnelly, that is a 

major breach of trust, clear premeditation, very serious injuries, it occurred in the 

boy’s home.  The only mitigating factor, Mr Donnelly says exists, is the guilty plea 

which reached resolution of the matter and meant that this child, now aged five, did 

not have to give evidence.  I do not accept Mr Donnelly’s suggestion that the 

premeditation is to a low degree.  He says that the level of harm was not 

premeditated.  Mr Westgate submitted similarly.  I am prepared to accept that but it 

was clearly foreseeable through the actions and it is clear that it is a serious injury.  

I consider the child to be totally and absolutely vulnerable. 

[11] The Crown suggests a starting point of four and a half years (within the terms 

of R v Nuku1

[12] Mr Westgate’s submissions are directly to the point (as they always are).  He 

notes as he directs me to my duty to impose the least restrictive outcome.  He points 

to the submission that you did not anticipate the degree of disfiguring.  In the 

) that in relation to the other charges an uplift for the male assaults 

female on a cumulative basis of some three months and that you would be entitled to 

a credit of 25 percent for your guilty plea.   

                                                 
1 Nuku v R [2012] NZCA 584, [2013] 2 NZLR 39; (2012) 26 CRNZ 106 



 

 

mitigation aspect he suggests you immediately removed the child from the bath 

when you realised what was happening, applied first aid and called the mother.  You 

pleaded guilty.  He argues that the starting point set by the Crown is too high and 

brings to my attention the case Waitohi2 where the victim was 27 days’ old, a charge 

with wounding with reckless disregard.  The starting point there was four years six 

months (and held to be within range) but that the actions were worse, says 

Mr Westgate, than what you had.  I also note that Waitohi was charged with reckless 

disregard not with a specific intention of disfiguring.  I note in that decision the 

discussion of R v Brown3

[13] Mr Waller, it would be extremely easy here to say that this falls at the highest 

possible end of this type of criminal offending.  A three-year-old totally defenceless 

child, dependent upon you for care and protection, put into a boiling hot bath and 

scalded.  But I have a duty in sentencing you to look at the least restrictive outcome.  

I have to denounce and deter this type and kind of offending.  But I also have to 

impose a sentence in accordance with tariff decisions and similar sentencings for 

like-minded offending.  I have to here impose a sentence that carries with it a very 

strong denunciation and deterrence aspect, holds you totally accountable and 

provides a sentence of responsibility.  I take into account the factors in ss 7 and 8 

which I had brought to my notice in preparation. 

 and what is said there.  I note that s 9A Sentencing Act 

2002 appears for the first time to be brought to my attention through that authorities.  

Mr Westgate accepts the uplift in totality.  He suggests overall a starting point of four 

and a half years with an end point of three years four months.  I acknowledge the 

assistance both counsel have given to me in this extremely difficult sentencing. 

[14] On the facts here the offending, in my view, is more serious than R v Brown.   

It is hard to imagine a higher level of breach of trust really.  The specific intention to 

disfigure a three-year-old defenceless and totally vulnerable child.  Premeditated acts 

of putting the child into hot water in the bath, immersing his head and shoulders.  I 

have not gone through word for word the detailed victim impact statements but they 

bring home starkly what has occurred to this child; and what continues to occur to 

                                                 
2 R v Waitohi [2014] NZHC 1018 
3 R v Brown [2009] NZCA 288 



 

 

this child.  Where this child will be in five, 10, 15 years time is impossible to 

determine.   

[15] In relation to s 9A factors, the factors are of a major breach of trust, the high 

vulnerability and the serious injury, as additional aggravating factors over and above 

s 9.  After considering those factors it was my view that the starting point for the 

Crown if anything was ‘light’.  I personally would have started sentencing at 

a starting point of five years.  However the Crown seeks a starting point of four and 

a half years.  It laid the charges.  I adopt that as the appropriate level; you should 

note that fact.  As I have said the starting point at four and a half years must also then 

be looked at in relation to these assaults on a three-year-old.  The pushing, indicative 

of an attitude to this child; the smacking and the bruising, clearly repeated acts of 

violence on the child; and the starting point would have to be uplifted for six months 

for that.  The male assaults female, you had hold of her chin, pushing her into the 

wall, she was unable to breathe.  Then a pushing to the ground, then again hand over 

the mouth and again difficulties in breathing.  The starting point for that offending is 

six months.  That brings me to an overall starting point of five years and six months.  

I have to have regard however to overall totality.  I do so.  The starting point on a 

final starting point basis will be five years’ imprisonment.  I do not uplift for your 

prior history.  It was a low level assault some time ago, not in any way relevant here 

I believe.  The mitigating factor I can allow you is for your guilty plea.  I allow you 

one year three months for that factor.   

[16] In the end, Mr Waller, I consider you should go to prison for the offending for 

three years and 11 months.  I impose it in this way: 

(a) On charge 4, the charge of disfiguring with intent to injure, under 

s 188(2) Crimes Act, you are sent to prison for three years and eight 

months. 

(b) On charge 2, male assaults female, separate and identifiable offending 

on a separate and identifiable victim, you are sent to prison for 

three months; cumulative on the three years and eight months, making 

a total sentence of three years and 11 months. 



 

 

(c) On each of the charges 1 and 3, assault on a child, I have taken those 

sentences into account in assessing the overall sentence.  You are 

sentenced to four months’ imprisonment on each of those charges to 

be served concurrently. 

 

 
 
 
 
K J Phillips 
District Court Judge 
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