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NOTES OF JUDGE M A CROSBIE ON SENTENCING

 
 

[1] Judith Gail McMahon, you are 52 years of age and you are for sentence today 

on three charges.  They are representative charges.   

[2] The first in terms of date order is that between 1 September 2007 and 

30 June 2011, you stole cash to the value of $13,250, the property of Brian Lester in 

contravention of ss 219 and 223(b) Crimes Act 1961.  Maximum penalty seven 

years’ imprisonment.   

[3] Then between 1 January 2013 and 31 July 2015, theft to the value of $22,560, 

again the property of Brian Lester.  The same charging sections and maximum 

penalty.   



 

 

[4] Finally, between 1 January 2013 and 31 July 2016, you stole cash to the value 

of $29,300, the property of Arthur Thomas Lester.  The same provisions of the 

Crimes Act, and the same maximum penalty.  

[5] I have heard oral submissions from Mr Dawson.  I have also taken into 

account written submissions and submissions on final name suppression in 

opposition to the media application that is before the Court.  I want to deal with that 

first.   

[6] I have said that I will allow the application.  I stood the matter down from 

earlier in the week to allow you the opportunity, through counsel, to provide the 

Court with further information, because I did not believe that what was before the 

Court was adequate.   

[7] In terms of the law relating to publication, s 200 provides that the Court may 

only make an order for name suppression if satisfied that the publication would be 

likely to cause extreme hardship to the person charged with or convicted of or 

acquitted of the offence or any person connected with it.  Then a number of other 

matters:  whether it would cast suspicion on another person or cause undue hardship 

to any victim.  Those are the only sections that are relevant to you.   

[8] There is no request from the family for name suppression, so the issues relate 

to you alone.   

[9] As to what you have to say about that through Mr Dawson, you have had the 

benefit of interim name suppression as a result of medical issues which are referred 

to in a letter from your practitioner.  That letter confirms that you had, in the last 

year, a small stroke, with difficulties controlling diabetes and depression, and stress 

has induced problematic flare-ups.  The letter also records concern about your ability 

to cope with the added stress from publication of your name, and that your 

symptoms and ailments may deteriorate rapidly.  The updated letter provided by 

Mr Dawson of 16 January says that your health issues are ongoing and are not yet 

well under control with the view (and I have to say that this is provided by way of 



 

 

letter not by way of evidence or affidavit) that publication would have adverse 

effects in terms of stress and medication control.   

[10] You are also having counselling for problem gambling as that is said to be the 

root cause of your offending.  I have looked at the letter from Ms McKinlay who is a 

counsellor in that regard.  That letter confirms that counselling attendance is one of 

your necessary goals and that publication could well contribute to a relapse of 

problem gambling as it would increase your emotional distress. 

[11] Given the ailments you suffer from, Mr Dawson says there is a possibility 

that deterioration could result in an adverse event.  In terms of what the doctor says 

in relation to that (and again, it is a letter, and I really have to say that the way that 

these things are expressed are far from satisfactory) name publication may increase 

the risk of another stroke.  There is no expert or specialist view there that that is 

likely to happen.  You are under medical observation and treatment.   

[12] It is submitted through Mr Dawson that these matters would see extreme 

hardship and that the resulting public shame and embarrassment have a negative 

impact on the otherwise diligent work you are doing to address your gambling 

addiction.  Similar submissions are made with respect to a photograph.   

[13] The Court of Appeal in Robertson v Police1

[14] As to what hardship means, the Court said: 

 confirmed that s 200 creates a 

two-stage test.  First a Judge must consider whether they are satisfied that the 

threshold grounds have been established, that is to say that publication would likely 

lead to one of the outcomes that I have already listed.  Those outcomes are 

prerequisites to a Court having jurisdiction to suppress the name of a defendant.  The 

second stage is that the Judge considers the competing interests of the applicant and 

the public, taking into account such matters as whether the applicant has been 

convicted, the seriousness of the offending, the views of the victim and the public 

interest.   

                                                 
1 Robertson v Police [2015] NZCA 7 



 

 

We consider it clear beyond argument that it connotes a very high level of 
hardship.  The word hardship on its own means severe suffering or privation.  
The addition of the qualifier undue indicates that something more than 
hardship simple is required, while the word extreme indicates something 
more again.  An assessment of whether the contended hardship is extreme 
cannot take place in a vacuum, self-evidently contextual and in our view 
must entail a relative comparison between the contended hardship and the 
consequences normally associated. 

[15] The consequences that are generally described about you do not amount, in 

my view, to extreme.  I do not accept for a moment that publication would cause any 

inability for you to continue with your work with problem gambling.  In fact it may 

be instructive that others know.  It may be instructive that gambling providers know 

you.  That of itself is not a matter that would cause extreme hardship. It has to be 

accepted by you, as accepted by the Courts on a daily basis, that people who come 

before the Court usually suffer shame and embarrassment.  I am not satisfied in your 

situation that that is heightened by the presence of your problem gambling issue.   

[16] In terms of your health, that is a little more complex.  What I was really 

looking for in the adjournment that I provided, was for your GP to go further and/or 

for Mr Dawson to provide evidence of the likelihood of an adverse event occurring.  

As I said to Mr Dawson the other day, the Court for example routinely hears about 

suicidal tendencies on the parts of defendants at sentence.  I do not minimise those 

issues.  But the Court usually looks for evidence as to the likelihood and the fragile 

mental state of the person concerned.  It has been held by the Court of Appeal and 

many decisions of the High Court to be a very high threshold.   

[17] While I accept that you have health issues, they do appear to be issues that 

are being adequately managed.  The information I have from your GP does not take 

the matter to the extent that I was looking for, or the degree of certainty that I was 

looking for, such that I would form the view that publication of your name would 

lead to one of the outcomes in the section.  Weighing the competing interests of the 

applicant and the public, taking into account what I have read from your family, the 

extended period of time over which this fraud was committed, the seriousness of the 

offending in the views of the victim, in my view the public interest is such that there 

should not be final suppression of your name.  



 

 

[18] I turn now to the facts.  You were operating on the ANZ bank accounts of 

your late father, Arthur Lester, and of your older brother, Brian Lester, and on the 

New Zealand Mortgage Income Trust Fund of Brian.  Your father died in 

August 2015, aged 94.  Brian is now 69 and has an intellectual disability that affects 

his ability to read and write and to understand his finances. The two of them lived 

together in Mosgiel.  You also lived in Mosgiel and were well placed to attend the 

needs of both.  Accordingly, you looked after all the financial affairs of your father 

and brother, including handling their day-to-day living expenses.   

[19] Between September 2007 to June 2011 inclusive, you took $13,250 from 

Brian’s New Zealand Mortgage Income Trust Fund for your own use.  That was in 

addition to money you obtained from funds for his daily requirements.  With his 

signed authorisation you had the money withdrawn from the fund.  The Trust, being 

the New Zealand Mortgage Trust, transferred it to Brian’s ANZ bank account from 

which you were able to obtain it in cash.  You did that with his authorisation but 

without his knowledge and understanding that you were using the money for your 

own purposes and not his.   

[20] During the period January 2013 to July 2015 inclusive, you took $29,300 of 

your father’s money from his ANZ bank account for your own personal use in 

addition to the money you spent on attending to his affairs, and you did that without 

his authorisation.   

[21] During the same period you took $22,560 from Brian Lester’s account for 

your own personal use and without any authorisation.  That was in addition to money 

withdrawn for his legitimate purposes.  It did not include any of the $13,250 that you 

had obtained from his income trust.   

[22] So, you stole $35,810 of Brian’s money, and $29,300 of Arthur Lester’s 

money.  A total sum of $65,110.   

[23] When questioned, you were cooperative and admitted the facts.  You 

admitted to having a gambling addiction and you attributed your offending to that.  

You acknowledged the damage that you had done to your family and to your 



 

 

relationship with your siblings.  You expressed regret and a desire to try and repair 

the damage.  Those comments are from the police in the summary.  

[24]  Dealing now with the victims.  Your siblings are victims by virtue of the fact 

that your father has passed away and your theft of his funds have depleted the estate 

in real terms.  I do not have anything specifically from Brian, and that is perhaps no 

surprise, but I do have your family’s concerns about him expressed.   

[25] Probably the difference between these victim impact statements, and what I 

have been told by Mr Dawson today, is he suggested that you were caring for family 

on your own without any other family support.  You might well have been the person 

physically closest to them.  However, from what I have read in the letters of the 

family, they could not disagree more about their care and concern for your father and 

brother.  I will never be able to rationalise that today.  It is a family issue.  It is often 

the case that a child or children who live closer to the parents take on a burden.  

However, you did more than that.  You helped yourself.  It might well have, over an 

extended period of time (I have to say, a little cynically) suited you that the others 

were not around. 

[26] You were regarded by at least one of them as their best friend and only sister.  

This sister lived close.  She talks about the real bond that existed, that was crushed 

when after your dad died you admitted what you have done; the flow-on effects from 

that, but more the disappointment that you were not able to raise your issues.  About 

that, I have to say that is not uncommon with gambling issues.  I accept that it is an 

addiction and that you would have had real difficulty raising that with people.  Here 

is the first of the sentiments expressed for Brian, that he should now be living in a far 

more comfortable lifestyle than he is.  The comment is made that to repay him for 

his generosity to you over the years by stealing his retirement fund and his normal 

savings is just unforgivable.   

[27] I am not going to read all of the details out.  The statements are lengthy.  But 

I have read them and they are evident of very real concern about the impact on your 

dad while he was alive, what this has left for Brian and the diminution not only of 

the estate but of him and the alteration to his lifestyle.   



 

 

[28] I have them telling me that they also did things in relation to the family.  One 

of your brothers in particular tried to help out and paid for things to mark 

appreciation for the way you were helping.  The comment is that what you have done 

has completely ripped the family apart, a close loving family.  I do not make little of 

these comments.  The Court is well used to, with these types of familial frauds, that 

type of impact on a family.  Real burdens on all of them. 

[29] Comments about the family being wrecked, robbed of time to grieve because 

all of this was quite immediate and quite raw immediately after your dad’s death.  

One of your siblings saying that you were not the only carer as there were a great 

bunch of others who went in and cared for him every day, and for Brian. 

[30] Then there is the lengthiest of the statements which refers to the belief of 

your father that he knew that you had taken his money, and one of the children 

telling him that you would never do that.  There were some endeavours to look into 

that.  They believe as a result there were lies and a breach of trust.  So it would seem 

that there was an ability, through some truth, for this to have stopped earlier on.  

Further, some real effects of things not being able to be bought for and provided for 

in the home, because the funds were not there.  So, all in all, some really significant 

effects on this family.  Everyone is hurting and the impact of the offending is, of 

course, not just on your dad’s estate, and your brother, but on the wider family.   

[31] The purposes and principles today, first, Ms McMahon, are to hold you to 

account and promote in you some responsibility.  That has been indicated, whatever 

your family may think, by an early guilty plea.  The matter has not gone to trial, and 

all of this has not had to be dragged through Court. 

[32] Second, to denounce your conduct.  This is a significant breach of trust.  It 

has occurred, as I have already said, over an extended period of time.  While I am 

told about the gambling issue that you have, I am not given any particular details 

about that, details of spending patterns et cetera.  So I wonder if that was always 

there, or whether it started because you had extra money.  There is also a particularly 

cruel aspect of this.  To go as far as getting into a trust, a retirement trust fund which 

is locked up, and to get your brother’s consent to do that (when he would not have 



 

 

known what he was doing or why) is so much worse than simply accessing bank 

accounts where there is cash flow coming in.  It shows real premeditation, real 

thought about how to get your hands on more.   

[33] So there are elements there of premeditation, elements of cruelty, and the 

length of time over which the offending occurred.  For those reasons I have to 

denounce your conduct and also because of the effect that it has had on the wider 

family, at least one of whom thinks that this just placed enormous stress on your late 

dad.   

[34] The last factor is deterrence.  There is a need to deter you personally.  You do 

have seven previous convictions for fraudulent offending.  Those convictions are 

from 2006.  10 years ago.  In the context of fraud offending, not so long as to make 

them irrelevant.  They are relevant and a number of cases that I have been provided 

with suggest that I should assess them as relevant.  As to whether it provides for an 

uplift or whether it goes to the ultimate sentence, I will come to that.   

[35] In terms of the aggravating and mitigating features of the offending, based on 

the principles set out in R v Taueki,2 first is the amount.  This is not a small amount.  

I have looked at a number of authorities such as Wilton v Police,3 involving about 

$91,000.  Mr Dawson in his submissions was making an analysis of benefit fraud.  

This is not benefit fraud.  This is, in my view, more significant.  Two separate 

victims, two vulnerable victims over an extended period of time.  Decisions such as 

R v Jones,4 where a much smaller amount was taken but again in relation to someone 

who needed care, is relevant, which I will come to.  A decision in Moule v Police5 

involving theft and fraud of $86,000; Police v Duke,6 some $50,000; and McCreath v 

R,7

[36] So we have the amount which is not insignificant.  The length of time.  The 

two victims.  The breach of trust and the premeditation.  Several aggravating factors.  

 $70,000.  The relevance of those decisions, I will come back to in a moment.   

                                                 
2 R v Taueki [2005] 3 NZLR 372, (2005) 21 CRNZ 769 
3 Wilton v Police [2015] NZHC 427 
4 R v Jones[2016] NZHC 1660 
5 Moule v Police HC Whangarei CIV-2008-488-35, 8 July 2008 
6 Police v Duke DC Nelson CRI-2009-042-000824, 12 May 2009 
7 McCreath v R [2014] NZCA 142 



 

 

R v Varjan8

[37] In terms of mitigating features of the offending, there are none.   

 instructs me as to the general approach in relation to assessing fraud and 

dishonesty, such as the circumstances, the magnitude, the type and number of 

victims, the motivation, the amounts involved, the period, the seriousness of a breach 

of trust, and impact on victims.  There are several factors that I have announced that 

are present here.  My assessment of the offending is that it is moderately serious 

fraud, given the circumstances that I have set out.  If your entire motivation was to 

fund your gambling that leads me to understand it but it does not excuse it.  

[38] In terms of the aggravating and mitigating features of you, there is the guilty 

plea.  You are entitled to a 25 percent discount, which I take into account.  I have to 

accept through the probation report and your offer to make amends through not 

claiming on your share of the estate (which I will come to) as an indicator of 

remorse.  I have to say my experience of victims is that they are not all that 

accepting when fraudsters say they are remorseful.  That is usually because of the 

fraud itself.  All of a sudden you become a person that they are really cynical about, 

and it will take them a long time, if at all, to ever trust you again.   

[39] I have to accept from what I have read that you are remorseful and you would 

have to be if you have read that summary of facts and know the effect you have had 

on, at least, your brother.  

[40] There are your personal health circumstances.  I accept that they are there and 

as I have said to people in Court today, one of the unfortunate things about this place 

is so many of those who come through the doors are afflicted by health problems or 

mental health problems.  I do not make little of them.  They are a factor personal to 

you.   

[41] Mr Dawson submits that the starting point based on the benefit fraud type 

cases is in the order of about 18 months, but taking into account the factors that I 

have discussed with you, a starting point of 20 to 22 months.  I am giving you credit 

for the matters that I have stated.  He believes that it is a situation where the end 

                                                 
8 R v Varjan CA97/03, 26 June 2003 



 

 

sentence is well under two years and the Court ought to impose a sentence of home 

detention or less.  He points to your cooperation.  He points to you forfeiting a share 

of $32,000 in the estate.  I want now to refer to that.   

[42] By forfeiting that share, you are not putting one dollar back that you took.  It 

is not reparation.  It is ironic that there is that share available for you.  I suspect that 

if your father knew about the fraud, there would not be any share available for you.  

That is another irony.  The Will would probably have been changed.  So, while you 

are not placing any further burden on your siblings, you are not in fact able to pay 

any of the reparation back.  So that probably goes more to your contrition than it 

does to give you credit for reparation.   

[43] There is the general fact of the naming and shaming but the ultimate 

submission is made that this is a sentence where purposes and principles would be 

met by a sentence short of imprisonment.  

[44] In my view, Mr Dawson, who has characteristically made very able 

submissions and mentioned everything that he possibly can, is probably a little light 

in terms of where the starting point is.   

[45] A more recent case than R v Varjan, in R v Duncan,9

[46] R v Wilton saw an appeal against the sentence of two years three months on 

two representative charges of theft by a person in a special relationship.  The 

defendant was the daughter of an elderly victim who was suffering from Parkinson’s 

Disease.  She held an enduring power of attorney over her father’s affairs and, over 

one year, took a total of $91,000.  Clifford J regarded the relevant aggravating 

 identified relevant 

factors such as the value, premeditation, intrusiveness and effects.  I have mentioned 

the factors that I think are relevant but the Courts are instructed that the amount of 

money lost or dealt in is not determinative of the seriousness of the offence.  There is 

obviously some connection when assessing the need for deterrence, especially when 

a breach of trust is involved, or where the fraud takes advantage of friends or others 

who place their trust in the offender.  You are in that category.  

                                                 
9 R v Duncan [2009] NZCA 408 



 

 

factors as being an abuse of trust, a large amount of money involved, and victim 

impact.  He viewed a starting point of between around two years nine months would 

have been appropriate.   

[47] Your offending is different.  While it is less by $30,000, you have two victims 

and the offending was over a considerable period of time.   

[48] R v Jones is interesting because that was one representative charge of theft 

where the defendant was a caregiver for an intellectually disabled couple for two 

years, and over that time stole just under $6000.  Brewer J adopted the starting point 

of two and a half years’ imprisonment, having regard to the way in which the 

defendant manipulated both the victims and their family members into trusting him.  

The main factors contributing to the offending were an inability to respect 

professional boundaries and a heightened sense of entitlement.  The pre-sentence 

report assessed risk of re-offending as low.  The same assessment as present in your 

case.  The learned judge after the guilty plea and offer of reparation said the end 

sentence was reduced to 22 months.  He said the need for denunciation and 

deterrence was high but that could be met by a sentence of home detention.  A 

sentence of imprisonment was not required to protect the community, given the lack 

of previous history.  The amount of money stolen was not a large sum, and the 

defendant was 76 and of average health.  The end sentence was of 11 months’ home 

detention.   

[49] Those other cases that I have said that I would come to, saw in 

Moule v Police a $86,000 theft.  The Judge noted a sentence of 21 months’ 

imprisonment would have been appropriate.  Police v Duke - a large number of 

charges of theft over a period of three years.  Stolen goods around $50,000.  There 

was premeditation and significant damage.  This saw a job lot approach and a 

starting point of three and a half years’ imprisonment.  McCreath v R involved 

$70,000 worth of goods.  Again this is a theft charge and again a starting point of 

three years’ imprisonment. 

[50] In my view three years is an appropriate starting point in your case.  I have 

particular regard to what Brewer J had to say in R v Jones notwithstanding that there 



 

 

was a professional involved in that case.  The particular factor here that I am 

concerned about is that when this was raised with you, you tried to explain it away to 

family members.  The difference between your case and the case in R v Jones is a 

much more extended period of time, two victims and a very high amount.  So I think 

an appropriate starting point in all the circumstances is three years’ imprisonment.   

[51] There is a number of matters that I need to give you credit for.  Twenty five 

percent for your guilty plea.  Other personal factors such as your gambling issue and 

the attempts that you have made to deal with that.  Your personal health issues.  The 

limited credit I can give you for the limited offer to make amends.  This means that I 

will bring the end point down by one third to two years’ imprisonment.  That means 

that I may consider whether to impose a sentence short of imprisonment.   

[52] The main factor for me in that is your health situation.  Most of the concern 

expressed by the doctor is in relation to what effect publication will have on you, and 

not that your situation cannot be managed by the medication that you are on.   

[53] In my view, because of your previous convictions and the significant breach 

of trust the need for denunciation and deterrence is high.  Given the previous history, 

given that the amount stolen was a large sum, given that you have an effective 

inability to pay that back, and that given that you are not of the age that was the 

defendant’s age in Cole v Police,10

[54] In all the circumstances, I am sentencing you to a term of imprisonment for 

two years.  I am not going to make a reparation order.  In that respect I have regard 

to High Court authority in terms of sentences.  I believe that in your case making 

such an order would be akin to writing on water.   

 I am of the view that a sentence of imprisonment 

is required to signal denunciation and deterrence and that any other sentence would 

be an inadequate deterrent and denunciative sentence.   

[55] There will be Court costs in the usual way. 

                                                 
10 Cole v Police [2001] 2 NZLR 139 



 

 

[56] Interim suppression will continue through to 4.00 pm tomorrow.  If an appeal 

is lodged against the order relating to name suppression, then name suppression will 

continue.  If it is not, then the order that I am making will lapse.   

[57] The special conditions will be six months past.  Treatment for problem 

gambling will continue.   

 

 

M A Crosbie 
District Court Judge 
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