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NOTES OF JUDGE G M LYNCH ON SENTENCING 

 
 

[1] The defendant Matila Ilia-Neemia had just turned 18 years old when on 

4 August 2015 at about 5.30 pm he entered the 71 year old victim’s home on 

[address deleted], digitally violated her, raped her twice and attempted to have anal 

sex with her.  The defendant is now for sentence on a charge of sexual violation by 

rape and a charge of burglary.   

[2] The defendant had been checking his [relationship details deleted] flat for her 

while she was away and heard the shower running next door.  He knew the elderly 

victim lived there alone.  He found the sliding door unlocked so entered the flat and 

after spending some time looking around in the lounge he walked into the bathroom 

where the victim was showering.  The defendant with force pulled her out of the 

shower, forced her onto the floor and onto her back.  He placed a towel over her face 

before putting his fingers in the victim’s vagina and masturbating himself at the same 

time.  The defendant then raped her.  Initially the defendant had his t-shirt or an item 



 

 

of clothing pulled over his lower face but that dropped away and he made no attempt 

to hide his identity.  Accordingly, I put to one side the victim’s comment that the 

defendant was masked, accepting that observation is an error.  The defendant then 

ordered the victim to get up and go to the bedroom.  The victim’s hip injury made 

that difficult.  The defendant pulled her to her feet and guided her to the bedroom 

where he pushed her face down on the bed and forced his penis into her from behind 

thus committing a second rape.  He then tried to force his penis into the victim’s 

anus, that did not result in penetration.  The defendant then left the bedroom and the 

flat but told the victim she was not to move.  As he left he picked up a camera from 

the dining room table but left it on the gate, obviously guilt and the realisation of 

what he had done had set in.   

[3] The defendant initially denied the offending which required DNA testing.  

When confronted with the strength of the case the defendant admitted the offending.  

The defendant told the police that he became “horny” when he had heard the shower 

running.   

[4] The victim has suffered both physically and emotionally.  The muscles and 

ligaments in her wrist were torn as a result of being pulled from the shower and back 

up from the floor.  There is ongoing physiotherapy to increase the mobility of the 

wrist and to improve the pain.  An old ankle injury was also aggravated.  The victim 

suffers from flashbacks and anxiety from what she has aptly described as a 

life-changing crime.  It has had significant consequences: 

1. An invasive and unpleasant medical examination. 

2. The media publicity, necessary as the victim accepts to identify her 

offender, resulted in people who knew she had been attacked finding 

out she had been raped.   

3. Moving house because of her feelings of vulnerability, which is 

absolutely understandable given what happened in her own home.   

4. The effects on the wider family. 



 

 

5. Increased medical costs. 

[5] The victim impact statement from the victim’s three daughters spoke to both 

the significant financial costs of the victim and the family, but also the emotional 

harm.  The statement speaks of the victim’s shock and distress and how unnerved she 

is as a result of this attack.  The observation that “It is beyond our understanding 

how someone of 18 or any age could do such a thing to an elderly woman who is a 

mother and grandmother,” resonates. 

[6] The sentencing report tells me that you moved from Samoa to New Zealand 

about five years ago and were adopted along with your sister and cousin by your 

aunt and uncle.  You left school after year 12 having been told that you needed to 

support the family.  You had wanted to stay at school and reportedly had been doing 

very well.  You had excelled in rugby and played at representative level, but were 

discouraged by your uncle because you needed to play on Sunday and needed to 

attend church.  So you withdrew from your rugby which was very important to you.   

[7] While not offered by you as an excuse for the offending, the offending 

happened at a time of powerlessness, you had been told to leave school, to work and 

contribute to the family income, could not play rugby and had suffered a relationship 

break-up.  The report writer observed that you showed genuine remorse when talking 

about your offending and the likely effect on the victim.  You admitted at the time 

you were only thinking of pleasing yourself.  You are engaged with your church, you 

feel guilty about your offending and say that reading your Bible has helped you 

accept what you have done and prepared you for prison.   

[8] The psychological report also discussed your frustration with your current 

life situation at the time of your offending.  Mr Carstens, the clinical psychologist 

aptly summarised your position in the report when he said: 

Mr Ilia-Neemia grew up in a protective home with strict religious values that 
were intended to guide all aspects of life.  He was sent to New Zealand for a 
better education and opportunities that he took with both hands excelling 
academically and in sport against a background of a home environment that 
provided clear guidelines for moral and socially acceptable behaviour.  
Having been prevented from completing his school career, forced to work 
and prevented by his religion to compete in sport at a higher level  



 

 

Mr Ilia-Neemia most likely became increasingly frustrated and angry of the 
perceived and real restrictions imposed by his adoptive family and religion 
of birth.  Such a build up of frustration and anger over a period of time 
potentially predisposed Mr Ilia-Neemia to engage in sex as a means of 
coping with negative emotion.  His sexual offending against an older 
vulnerable female could also be seen as an assertion of sexual power and 
control.  Mr Ilia-Neemia’s sexual offending was a sudden departure from a 
seemingly moral and law abiding life and Mr Ilia-Neemia has been unable to 
integrate this event in his personality structure most likely causing 
self-loathing.   

[9] Mr Carstens considered you to be at moderate low risk of further sexual 

offending and recommended you engage in psychological treatment when that can 

be made available to you.  An intensive group based treatment for adult 

sex offenders at a special treatment unit will address your risk.  Once you are 20 you 

will become eligible for that treatment.   

[10] The Crown, for the reasons explained in the written submissions and relying 

particularly on R v Olver1, R v Tareha2, R v Finau3 and R v Waretini4 submitted that 

this was offending in rape band 2 of R v AM5

[11] Mr Murray following a review of R v AM culpability factors and accepting 

the unlawful entry into the victim’s home and her vulnerability were aggravating 

features which placed the offending in the middle to high end of band 2, submitted a 

start point in the range of 10 to 11 years imprisonment was appropriate to reflect 

both charges.  Mr Murray sought credit for the defendant’s personal mitigating 

features in particular his youth, previous good character, genuine remorse and his 

offer to participate in restorative justice.  Mr Murray emphasised this afternoon: 

 and that the appropriate start point was 

between 10 and a half years and 12 years’ imprisonment.   

1. Anyone who knows this young man asks how someone so dutiful and 

responsible can do these reprehensible things.  He said this is an 

example of a good person doing something really bad.   

2. He fronted up to his family and has been honest with them. 
                                                 
1 R v Olver [2012] NZHC 706. 
2 R v Tareha [2015] NZHC 676. 
3 R v Finau [2012] NZHC 3027. 
4 R v Waretini CRI-2009-019-8137, HC Christchurch, 9 July 2010, Ellis J. 
5 R v AM [2010] NZCA 114, [2010] 2 NZLR 750. 



 

 

3. Living under a degree of obligation and duty has suppressed him as a 

person.  He lived a regimented and restrictive life with little, if any, 

self-determination.   

4. The defendant acknowledges the immense harm that he has caused.   

[12] Mr Murray provided me with letters from you, your girlfriend, your 

girlfriend’s mother, your family and your employer.  As the letter from your 

girlfriend’s mother observes what you have done is completely at odds with the 

young man the family and your friends knew.   

[13] Thank you for your letter which I will ask the Crown to make available to the 

victim.  In it you acknowledge your shortcomings and take responsibility for the 

offending.  You know the extent of harm you have caused the victim and her family, 

but also the harm you have caused to your own family.  Your letter is incredibly sad 

because it speaks of such a loss of opportunity.  You are afraid of prison, I 

understand that.  You say you are not a bad person.  The challenge for you will be 

not letting this define your life.   

[14] As the lawyers have observed the guideline judgment for sexual violation by 

rape is R v AM.  The Court of Appeal set out four bands for rape offending and 

culpability assessment factors which the lawyers have addressed in their submissions 

and to which I now turn. 

Planning and premeditation  

[15] Your sister lived next door to the victim who you had seen before and knew 

lived alone.  However, in my assessment the offending is entirely opportunistic and 

does not appear to be premeditated to the extent that it would be an aggravating 

factor under R v AM.  The plan to offend was one formed pretty quickly and while on 

the move.  As Mr Murray said it was not planned until you were inside your sister’s 

home and you acted on any opportunity that presented itself.  As Mr Murray said you 

deliberated in the lounge before you went in and did what you did.  So the offending 

was determined, but not premeditated.   



 

 

Violence, detention and home invasion 

[16] As the Court of Appeal notes in R v AM there is violence inherent in any act 

of sexual violation and there will usually be some associated violence such as pulling 

the victim to the ground.  The violence in this case does not go beyond that to make 

it an aggravating factor.  In the same way the element of detention in this offending 

is no more than is inherent in sexual offending.  However, you entered the victim’s 

home unlawfully and plainly with the intent to commit sexual offending.  That alone 

is sufficient to be an aggravating factor, notwithstanding the effect that the home 

invasion has had on the victim which I will discuss in a moment.   

Vulnerability of the victim 

[17] The complainant was 71 years old at the time of the offending and was 

vulnerable by her age and by being attacked while showering.  This is an aggravating 

factor of the offending.   

Harm to the victim 

[18] The victim as the victim impact statement records has suffered both physical 

and psychological harm as a result of the offending.  I will not repeat what I said 

earlier about the victim impact statement, however, this is an aggravating factor. 

Scale of offending and degree of violation 

[19] You were determined in your offending.  Following the digital penetration 

there were two separate instances of rape and an attempted anal penetration.  It is 

unclear how long the attack lasted for.  As the Court of Appeal points out, 

“A realistic view is to be taken where a number of offences are committed as part 

and parcel of what is, in substance, a single incident.”  They noted that a common 

sense approach to overall culpability is required.  Although the indecencies formed 

part of a single incident they were varied and degrading.  The digital violation and 

the two rapes of this 71 year old are serious.  However, the added degradation of you 

attempting to put your penis in her anus is seriously aggravating.  The other 



 

 

culpability factors listed by the Court of Appeal are not present and do not require 

discussion.   

[20] The cases Olver and Waretini discussed in the Crown submissions are of 

assistance.  While neither are completely analogous they involve invasion into the 

home of an elderly victim.  The present offending was not premeditated to the extent 

in Olver and did not involve the use of a weapon as it did in both Olver and Waretini.  

However, it involved two separate instances of rape, digital penetration and 

attempted anal penetration.   

[21] In my assessment this is offending towards the top of band 2 requiring, given 

the culpability factors I have identified, a start point of 11 years and six months 

imprisonment.  In reaching that start point I have taken into account the purposes and 

principles of sentencing under the Sentencing Act.  Sentencing is about holding you 

to account for the harm that you have done and to denounce and to deter your 

offending.  I do not overlook the need for rehabilitation and nor do I overlook the 

principles of sentencing which include imposing the least restrictive outcome.   

Youth and otherwise good character 

[22] Section 9 of the Sentencing Act requires the Court to take into account the 

offender’s age and previous good character.  The defendant was just 18 at the time of 

the offending and has recently turned 19.  At the time of the offending he had been 

taken out of school so as to work.  He has expressed that he felt a lack of control 

over his life.  He has no previous convictions and has good prospects and potential.  

He has a good support network from his family and his girlfriend and her family.  

Youth has been held to be relevant during sentencing in the following ways:6

(a) Age related neurological differences between young people and adults 

including that young people may be more vulnerable and susceptible 

to negative influences and pressure and may be more impulsive than 

adults.   

   

                                                 
6 See R v Churchward [2011] NZCA 531. 



 

 

(b) The effect of imprisonment on young people.  Long sentences may be 

crushing.   

(c) Young people have a greater capacity for rehabilitation particularly as 

their characters are not as well formed as adults.   

[23] In the case of Pouwhare v R7

In the end a Judge sentencing a young person under the Sentencing Act 2002 
must always weigh the young person’s age and the reasons why he or she 
offended.  Against the seriousness of his or her offending and the prospects 
of rehabilitation sometimes the young person’s age will be a mitigating 
factor of high perhaps decisive significance not to be circumscribed by any 
fixed outer percentage.  Equally there can be no warrant for saying that 
youth of itself must always prevail as the paramount value on sentence or 
that youth alone can justify radically reducing the sentence which would 
otherwise be proper. 

 the Court of Appeal had this to say: 

[24] Any discount needs to be considered against the seriousness of the offending.  

In R v Amohanga8

[25] In these circumstances I prefer to assess youth and previous good character 

together.  Logically that follows because they are intertwined.  The young, of course, 

have had little opportunity to accrue a history of good character, but nonetheless you 

are entitled to rely on your good character.   

 the public interest in holding an offender accountable for the 

offending there which was band 3 offending took precedence over a significant 

credit for youth.  There the offender was 17 years old who violently raped a 

77 year old. 

[26] The present offending was plainly serious, however, your youth is likely to 

have played a part in, particularly in how you chose to cope with the difficulties you 

perceived in your life at the time.  Given your youth, support network and otherwise 

good character I assess you have capacity for rehabilitation.  You are not a lost cause.  

I identify a deduction of two years and two months.   

  

                                                 
7 Pouwhare v R [2010] NZCA 268 at [83]. 
8 R v Amohanga [1989] 2 NZLR 308 (CA) 



 

 

Remorse and guilty plea  

[27] The defendant has shown genuine remorse for the offending.  He was willing 

to participate in restorative justice although this did not take place.  I deduct one 

year.  While the defendant initially prevaricated about taking responsibility for his 

offending, which might be a product of his youth, he has taken responsibility and 

pleaded guilty.  Full credit for the plea is available and from the eight years and four 

months I deduct two years and one month. 

Result 

[28] The deductions I have identified result in an end sentence of six years and 

three months which is imposed by convicting and sentencing you to six years and 

three months on the sexual violation by rape charge.   

[29] I sentence you to one year and six months on the burglary charge but to be 

served concurrently, that is, not added to the six years and three months.   

[30] I recognise that this is a long sentence for a young man.  You clearly have a 

strong faith.  Young man, you need to draw on that faith to see yourself through until 

your parole eligibility.  The sentence will not be easy but there is help if you ask for 

it.  You need to engage in every programme within prison that is available to you.  If 

you do that then you stand a good chance of being released at your first meeting with 

the New Zealand Parole Board.  If you lose your faith and lose your way then you 

will be serving a very long sentence.  I appreciate this is very hard but you must hold 

on to your faith and the support of your family.   

[31] Finally, I record that the first strike warning was given to the defendant on 

14 June 2016 when he pleaded guilty to the rape charge.   

 
 
 
G M Lynch 
District Court Judge 
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