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NOTES OF JUDGE T J GILBERT ON SENTENCING

 
 

[1] Stoneyhurst Timbers Limited, or SHT as I will refer to it, is for sentence 

having pleaded guilty to three charges under the Health and Safety in Employment 

Act 1992.   

[2] The first charge is laid under ss 6 and 51A and relates to its failure to take all 

practicable steps to ensure the safety of one of its employees whilst working within 

its sawmill.  The second and third charges are laid under ss 25(3)(a) and 50(1)(b) and 

relate to SHT’s failure to notify accidents involving serious harm to Worksafe New 

Zealand and its predecessor.  Those accidents occurred in December 2012 and 

December 2013 respectively.   



 

 

[3] I received this sentencing and associated material late in the piece but wish to 

record that I have been greatly assisted by the excellent and realistic submissions 

from both parties. 

[4] The defendant is a medium sized family company which operates a sawmill 

here in Canterbury.  At any one time there are approximately 20 employees.  As with 

all sawmills there is a variety of equipment which is inherently dangerous and in 

respect of which real care needs to be taken in order to avoid significant accidents.   

[5] One of SHT’s employees was and still is Amar Kahlon.    

[6] On 4 September last year Mr Kahlon was working on the sawmill operating a 

band re-saw.  Part of his duties involved repositioning timber in between two 

machines.  Some timber became jammed and he tried to clear the jam with the 

machine still operating.  He reached underneath a chain which was driving a set of 

rollers, his gloved hand was caught by the chain and drawn into the rapidly rotating 

drive sprocket.  His fingers were crushed in the machinery resulting in a traumatic 

amputation of four of his fingers and the tip of his thumb on his right hand.  He was 

rushed to hospital and subsequent attempts to re-attach the amputated fingers failed.  

There are operations planned in the future to attach two toes onto his hand but even 

if those are successful the surgeons advise that at best Mr Kahlon’s right hand will 

only ever operate as an assistant and be of little independent use. 

[7] In the months leading up to the accident Worksafe had visited SHT and 

issued it with an improvement notice specifically noting that some of its machinery 

was inadequately guarded leaving open the risk of injury such as that suffered by 

Mr Kahlon.  At the time of this accident some work had been undertaken to rectify 

the deficiencies although the work station on which Mr Kahlon lost his fingers was 

not prioritised.   

[8] In addition, some 10 years prior to this accident the company had initiated a 

review of its health and safety standards and that review also identified the need for 

guards on its machines.  The clear implication of this is that the danger of unguarded 



 

 

or inadequate sawmilling machinery was a significant hazard that was well known to 

SHT, as in my view it must surely be to all of those within the sawmilling industry. 

[9] Worksafe investigated after being notified.  That investigation revealed that 

SHT had been lax in the way it treated workplace safety particularly following the 

review it had initiated in 2005.  For example, its health and safety policy had not 

been updated since that time, its hazard register was out of date and there were no 

documented monthly health and safety audits since 2005.   

[10] The steps that were available to SHT and should have been taken included 

the installing of guards to prevent access to the working parts of the machines whilst 

in operation, the installation of timed interlock devices that automatically cut power 

to machines in the event that a guard is opened and maintaining up to date hazard 

registers, safe operating procedures, training manuals and the like. 

[11] The two charges involving the failure to notify serious harm accidents arise 

out of incidents on December 2012 and December 2013.  These came to light during 

the current investigation.  In 2012 an employee sustained a compound fracture of his 

ring finger and lacerations to another finger after a heavy object fell on his hand.  As 

a result he was unfit for work for approximately two months but that accident was 

never notified.  In December 2013 a second accident occurred when another 

employee had his finger caught in a planing machine belt drive resulting in the 

amputation of a finger.  That employee was unfit for work for a month or so.   

[12] Stoneyhurst Timbers Limited has explained its failure to notify these 

accidents on the basis that it believed notification was only required in the event that 

an individual was admitted overnight to hospital.  Clearly that is wrong, something 

which it now accepts.  As a result the accidents themselves have not been able to be 

investigated and the victims who are no longer employed with the defendant have 

not been contacted. 

 

 



 

 

THE APPROACH TO SENTENCING   

[13] The approach to sentencing under s 50 of the Act is well known and has been 

helpfully traversed in the prosecutor’s submissions.  The leading case is 

Department of Labour  v Hanham and Philp Contractors Limited (2008) NZELR 79 

a decision of the full bench in the High Court.  That case sets out at para 80 that the 

approach to sentencing should include the following steps: 

(a) Step 1 is to assess the amount of reparation. 

(b) Step 2, fixing the amount of the fine, and  

(c) Step 3, making an overall assessment of the proportionality and 

appropriateness of the total imposition of reparation and the fine.   

STEP 1, ASSESSING THE QUANTUM OF REPARATION    

[14] Section 32(1)(b) Sentencing Act 2002 provides that the Court may impose a 

sentence of reparation if the offender has through or by means of its offending 

caused a person to suffer emotional harm or loss consequential on any physical 

harm.  A reparation order must be a principal focus in these cases and it is the first 

step in the sentencing process.  The sentences of reparation and fines have distinct 

and discrete purposes.  The assessment of reparation must be made taking into 

account s 32 Sentencing Act along with any offers of amends made by the offender 

and the offender’s financial capacity. 

[15] The prosecutor has submitted that reparation in the vicinity of $35,000 to 

$40,000 is appropriate to reflect the emotional harm suffered by the victim, 

Mr Kahlon.  In support of that it has cited a number of cases which are on point and 

provided a comprehensive victim impact statement.   

[16] Stoneyhurst Timbers Limited, through counsel, has fully accepted 

responsibility for reparation and submitted that payment of $30,000 is appropriate.  

It too has cited a number of cases which are of assistance.   



 

 

[17] In this case Mr Kahlon has suffered considerably.  As I have noted, the 

current use of his right hand is very limited.  He has no effective pinch grip.  Even if 

the operations to try and attach toes are successful the best case scenario is that his 

right hand will only ever be an assistant to his left hand.  As a result of this many 

facets of his daily life have been negatively affected.  One example which he feels 

keenly is his inability to play cricket, a favourite pastime for him and his friends.  

Basic skills have had to be re-learned and there is the ongoing prospect of additional 

painful operations and associated rehabilitation.   

[18] On the other hand SHT has continued to keep Mr Kahlon in its employ.  

Following the accident it has done everything it reasonably could have to reduce the 

emotional impact.  For example, it gave fellow employees time off work to visit him 

in hospital, it offered to fly his sister from overseas to visit him, it has continued to 

top up his ACC payments so he is not financially disadvantaged and it has given him 

an ongoing guarantee of employment doing jobs for which he is physically suited 

once his rehabilitation is complete.   

[19] In my assessment emotional harm reparation of $35,000 is appropriate. That 

recognises the substantial and ongoing emotional harm but also factors in SHT’s 

steps to reduce that harm to the extent possible.  In my view a reparation order in 

that amount is broadly in line with the variety of cases cited to me. 

STEP 2, ASSESSING THE QUANTUM OF THE FINE   

[20]  The assessment of a starting point for the fine involves an assessment of 

culpability within the following scale: 

(a) Low culpability, a fine of up to $50,000.  

(b) Medium culpability, a fine of between $50,000 and $100,000.  

(c) High culpability, a fine between $100,000 and $175,000.  

(d) Extremely high culpability, a fine greater than $175,000.   



 

 

It is clear from the wide bands referred to above that assessments of culpability are 

not an exact science.  Factors relevant to the assessment of culpability as set out in 

Hanham & Philp include the identification of the operative acts or omissions at 

issue, an assessment of the nature and seriousness of the risk of harm occurring as 

well as the realised risk, the degree of departure from standards prevailing in the 

relevant industry, the obviousness of the hazard, the availability, cost and 

effectiveness of the means necessary to avoid the hazard, the current state of 

knowledge of the risks and of the nature and severity of the harm which could result 

and the current state of knowledge of the means available to avoid the hazard or 

mitigate the risk of its occurrence. 

STARTING POINT FOR STONEYHURST TIMBERS LIMITED ON THE s 6 

CHARGE   

[21] The prosecution has submitted that SHT’s culpability sits at the lower end of 

the high band and has sought a starting point of $110,000.  Stoneyhurst Timbers 

Limited submits that its culpability is toward the top end of the moderate band and 

the starting point should be somewhere around $90,000.  Both parties have cited a 

variety of cases and I have carefully considered their respective submissions.   

[22] In my view SHT’s culpability is at the bottom end of the higher band.  My 

primary reason for finding this is its failure to properly address the advice given to it 

in various forms relating to the necessity for guarding its equipment.  That failure 

sits on top of the fact that there was clearly an accident in 2013 when an employee’s 

finger was caught in a machine.  This was a well known and avoidable hazard and 

there is simply no adequate reason for the failure to fit appropriate guards.  There 

were also other breaches of requirements as evidenced by its substandard approach 

following 2005 to keeping its policies and procedures up to date.   

[23] The fact that there is a moderate cost of remedying these issues is not an 

excuse.  To suggest otherwise would be to sacrifice employee safety on the altar of 

profitability which is something that is clearly unpalatable.   



 

 

[24] The fact that within the sawmilling industry there is a range of compliance 

with appropriate standards is in my view also of limited assistance to SHT.  

Sawmilling is an inherently dangerous industry and it must be abundantly clear to 

those who participate in that industry that machines need to be guarded appropriately 

and hazards mitigated.  If I was to reduce the fine on account of somewhat slack 

industry standards that, in my view, would send entirely the wrong message.  In fact 

if anything such an attitude would suggest that a greater fine is appropriate in order 

to have a deterrent effect. 

[25] In any event, bearing all these matters in mind, I set the starting point at 

$105,000 on this charge. 

STARTING POINT ON THE FAILURE TO NOTIFY CHARGES 

[26] Both parties are agreed that cumulative sentences are appropriate for the 

two charges of failing to notify accidents.  Again both parties have cited helpful 

cases and made responsible submissions on this issue.  Worksafe, for its part, 

submits that a starting point on the first s 25 charge should be in the region of 

$40,000 and for the second one it should be in the region of $50,000.  SHT submits 

that the starting points should be in the vicinity of $35,000 and $50,000 respectively.   

[27] The mandatory reporting regime relating to serious harm accidents is an 

essential part of the Act.  Significant penalties need to be imposed in order to 

disincentivise the failure to report accidents.   

[28] On the other hand, as SHT has submitted and I accept this, its failure to report 

on these two cases was borne of a misunderstanding rather than a deliberate attempt 

to hide what had occurred within its workplace.  It is in light of that fact that starting 

points of $35,000 and $50,000 respectively are, in my view, appropriate, in line with 

what has been submitted by SHT.   

[29] Had these charges involved a deliberate failure to report in order to obscure 

accidents from investigation much higher starting points in my view would be 

justified. 



 

 

TOTALITY REDUCTION  

[30] When the starting points for the fines are aggregated the total amount is 

$190,000.  That calls into question whether or not a totality discount is appropriate.  

Although s 85 Sentencing Act which deals with totality appears only to apply to 

sentences of imprisonment the underlying proposition embedded in s 85, in my view, 

ought to be considered in cases such as this one where the only available sentence is 

a fine.  That means that I need to step back and consider whether the overall fine is 

proportionate to the criminality captured by the charges.   

[31] When I stand back in my view a starting point of $190,000 is too high for this 

defendant in these circumstances and I apply a totality deduction of $30,000 bringing 

the nominal sentence down to $160,000 prior to considering personal aggravating 

and mitigating circumstances. 

[32] Stoneyhurst Timbers Limited seeks an overall discount of 25 percent for the 

various mitigating features which apply to it.  These features include its co-operation 

with the investigation, its remorse, its fulsome participation in restorative justice 

which has produced a very positive report, the substantial steps it is taking to 

mitigate the effect of this offending on Mr Kahlon, the fact it has arranged insurance 

to cover reparation and the steps it has taken to bring its health and safety practises 

up to scratch since the accident which has involved the expenditure of some 

$405,000 a figure which will mount somewhat as the improvement process draws to 

a close. 

[33] Considering the overall picture I agree that a discount in that vicinity is 

appropriate and Worksafe in its submissions does not differ substantially.  It is a 

slightly greater discount than I might ordinarily be prepared to grant but it is very 

apparent to me that SHT has genuinely done everything that it can since this accident 

and that it is deserving of substantial credit.  That means that the nominal end 

sentence decreases to $120,000.   



 

 

[34] The final discount which must be applied is for the guilty plea which was 

entered at the earliest opportunity.  Accordingly an additional 25 percent is justified, 

taking the sentence down to $90,000.   

[35] In setting this sentence I have not overlooked the fact that this defendant has 

a prior conviction under the Machinery Act 1950 from 1991 for failing to fence a 

saw blade.  Ordinarily such a conviction would justify an uplift but given that this 

occurred some 25 years ago I am not going to impose an uplift but neither have I 

factored in a discount on account of its prior good safety record. 

STEP 3, OVERALL ASSESSMENT    

[36] The final step in the sentencing process is an overall assessment.  The total of 

the fine and the reparation imposed must be proportionate to the circumstances of the 

offending and appropriate to achieve the sentencing principles of accountability, 

denunciation and deterrence.  In large measure this step dovetails with the totality 

assessment which I have carried out above already.   

[37] The fine, in conjunction with reparation, totals $125,000.  

Stoneyhurst Timbers Limited has indicated that it is in a position to meet a penalty of 

that amount although it will have a substantial impact on it.  It has not sought a 

reduction on account of its financial state but clearly neither is this a case where an 

uplift is appropriate to reflect an unusually wealthy defendant.   

[38] In my view, particularly bearing in mind the totality discount which I have 

applied above which could equally have been applied at this third step, no further 

adjustment is necessary. 

CONCLUSION 

[39] Accordingly the final sentences will be as follows: 

(a) Reparation in the sum of $35,000 will be payable within 28 days and 

that will be imposed on the s 6 charge relating to Mr Kahlon. 



 

 

(b) Fines totally $90,000 will be payable within 28 days.  They will be 

spread amongst the charges as follows: 

(i) On the s 6 charge the fine will be $60,000, and  

(ii) On the two charges relating to the failure to notify accidents 

the fine on each will be $15,000.   

(c) Court costs of $130 will also be payable. 

 

 
T J Gilbert 
District Court Judge 
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