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NOTES OF JUDGE J BERGSENG ON SENTENCING 

 
Introduction 

[1] Michael Denney, you were found guilty by a jury on one charge of causing 

grievous bodily harm with intent to cause grievous bodily harm.  This is a charge 

pursuant to s 188(1) Crimes Act 1961.  It carries a maximum term of imprisonment 

of 14 years.   

Facts 

[2] The facts are that you and the victim are known to each other, having worked 

together.  On 26 July you both attended at an associate’s party.  You arrived around 

about 5.30 pm.  You were consuming alcohol and socialising.  In the early hours of 

27 July there was an altercation between yourself and the victim.  You were asked to 

leave the party.  The victim had also been drinking and it is clear that by the time this 

event happened he was in an agitated state.  As you drove from the address the 

victim approached your vehicle.  He was yelling at you.  He was banging on your car 

window.  You drove off and the victim ran after you. 



 

 
 

[3] Once around the corner and out of sight of the other party goers, who had 

been observing what had been going on at the address, you stopped your vehicle.  

You then reversed it into the victim.  There is no doubt that this was a deliberate 

action on your part.  It was observed by an independent witness.  She watched you 

with your head out the driver’s door looking back.  After you struck the victim you 

were heard to say words to the effect that the victim deserved what he got.   

[4] After reversing into the victim you then drove off.  You left him lying in the 

gutter.  He was found a few minutes later by others from the party.  They had 

followed after him.  He was falling in and out of consciousness.  He was clearly 

injured.  An ambulance was called immediately.   

[5] Turning to your previous convictions, you do not have any previous 

convictions for violence but you have appeared in Court on a number of occasions.  

You have four convictions for drink driving between 1995 and 2013.  You have two 

for dangerous driving and then other cannabis related appearances.   

[6] I have a victim impact statement and I note that Mr Blain is in Court for 

sentencing today.  What Mr Blain says is that while he knew you from working 

together he would not describe you as being friends.  As a result of being run over by 

you he spent eight days in hospital.  The physical impact of the assault included a 

shattered collar bone, head and brain injury together with other facial injuries.  He 

attended at rehabilitation over a period of some five months.  He was off work for 

six months.  As at today he is able to undertake physical work although he does have 

some restricted mobility.  There has also been an emotional impact.  He suffered 

from stress and anxiety.  He has had to seek psychological help. 

[7] Turning to your personal circumstances you continue to deny the offending.  

Previous convictions have indicated that alcohol has been a predominant factor.  You 

have been assessed as posing a medium risk of re-offending.  You are said to pose a 

high risk of harm to others, particularly when under the influence of alcohol, and in 

conflict with others.  Your denial of this offending and refusal to take any 

responsibility is seen to indicate reluctance on your part to address the factors behind 

the offending.  The recommendation in the pre-sentence report is one of 

imprisonment and that during any sentence you complete programmes designed to 



 

 
 

address the identified offending related factors, being your misuse of alcohol and a 

propensity towards violence.  It is noted that you have been in fulltime employment 

in the marine industry.  You are 49 and you have no close family support in New 

Zealand. 

Approach to sentencing 

[8] In sentencing I am going to adopt a three stage approach.  First I will set a 

starting point based on the features of the offending itself and taking guidance from 

previous cases.  Secondly I will adjust the starting point based on any aggravating or 

mitigating factors in your personal circumstances.  Thirdly I will consider any 

discount for a guilty plea.   

[9] Throughout the process I have regard to the purposes and principles of 

sentencing set out in s 7 and 8 Sentencing Act 2002.  These include the need to 

impose a sentence that denounces your conduct, promotes accountability and deters 

others from engaging in similar behaviour.  At the same time I must bear in mind the 

need for rehabilitation and the principle that I should impose the least restrictive 

outcome that is appropriate in your circumstances.  Finally I need to ensure 

consistency with similar cases generally.   

[10] The Crown have filed submissions and addressed me this morning.  In terms 

of the aggravating features they identify first that the victim suffered serious injury.  

That included a moderate concussion and the injuries I have described earlier.  

Secondly, as an aggravating feature they identify the use of a motor vehicle as a 

weapon.  The Crown submission effectively warns against a reduction on the basis of 

provocation and likewise intoxication.  By reference to the decision in  

R v Taueki1

[11] On your behalf Mr Pereira has filed detailed submissions and he has also 

spent sometime this morning going through those submissions.  Mr Pereira, on your 

 it is submitted that this is offending which falls within band two.  The 

Crown submission is that the starting point should be in the range of five to six years 

and they have referred to me a number of cases.  They do not seek any uplift in terms 

of your previous convictions.   

                                                 
1 [2005] 3 NZLR 372 



 

 
 

behalf, acknowledges the need for deterrence and denunciation but submits that this 

is offending that sits at the lower end of the scale for its type.  It is said that there are 

few aggravating features and that the offending is out of character for you.  On that 

basis it is submitted that this is a case where significant leniency can be extended.  It 

is acknowledged that the use of a vehicle as a weapon is an aggravating feature.  

However, it is said that this needs to be considered against a background of a 

spontaneous reaction by yourself.   

[12] Regarding the Crown’s submissions, that the injuries caused to Mr Blain 

constitute an aggravating feature, Mr Pereira submits that the harm caused in the 

present case was very much at the low end of the spectrum for this type of offending, 

and it is at a level where the offending could fairly have been captured by a less 

serious charge.  The submission is made that the starting point should also be 

reduced as a result of you being provoked by the victim.  Regarding the reference in 

the Crown’s submissions to the issue of intoxication Mr Pereira points out that there 

is no evidence that you were intoxicated to any degree that may have had a bearing 

on this offending.   

[13] Mr Pereira has made reference to the decisions of  

R v Stretch2 and R v Clark3

[14] He submits a starting point of three years six months and that includes a 

reduction on the basis of provocation.  He submits that when your personal 

circumstances are considered, the fact that you have no previous convictions for 

violence, that this was offending that was out of character, that you remain in 

fulltime employment, that you do not have any close family in New Zealand and it is 

said that imprisonment will be a particularly difficult sentence for you, that there 

, which he submits are significantly more serious than the 

current offending.  He has then gone through the cases that have been identified by 

the Crown and again submitted that those three cases are significantly more serious 

than this situation.  By reference to the decisions in Taueki, Mr Pereira submits that 

this offending falls within band one.  The only aggravating feature is the use of a 

weapon and that the effect of this is considerably reduced when other matters are 

taken into account. 

                                                 
2 R v Stretch CRI-2009-019-010192 HC Hamilton 13 July 2010 
3 R v Clark [2013] NZCA 63 



 

 
 

should be a further reduction so that the end sentence is in the range of three years’ 

imprisonment. 

Setting the starting point 

[15] Turning to the starting point, R v Taueki is a guideline decision from the 

Court of Appeal.  That sets out three bands of offending.  Band one is between three 

to six years, which is where there is one or more aggravating factors.  Band two is a 

range of between five and 10 years’ imprisonment where there are two or three 

aggravating features and then band three between nine and 14 years for three or more 

aggravating features.  There are some 14 factors which have been identified by the 

Court of Appeal as to what amounts to an aggravating feature.  There are also 

various examples that are given by the Court as to where particular types of 

offending will fall within the particular range.   

[16] The aggravating features that I identify in your case, Mr Denney, are first the 

use of a weapon.  You reversed your Rav4 into the victim.  In any situation where a 

vehicle is used against a person there is a high potential for causing serious harm.   

[17] The second aggravating feature is that the injuries caused were serious.  They 

are catalogued in the s 9 admission.  They include moderate concussion with a 

reduced Glasgow Coma scale, that was seen to be consistent with an injury to the 

brain.  That is noted as not being a long term injury.  There are multiple facial 

fractures, a scalp laceration which required stapling, a fractured collar bone and a 

fracture to part of his second cervical vertebrae.  In this case surgical intervention 

was not required.  Over eight days were required to be spent in hospital.  That was 

predominantly for pain relieve and neurological observations.  Rehabilitative care 

continued through until January 2015.  It is more by good fortune that the injuries 

are not as serious as is often the situation where a motor vehicle is used as a weapon.   

[18] As the Court of Appeal has noted in Taueki, flexibility is necessary in setting 

the starting point.  What is required is an overall assessment of your culpability.  I 

have considered each of the cases that have been referred to by both the Crown and 

your counsel.  Each of those cases is an example of the application of the decision of 

Taueki.  Each of those cases turns on the specific issues or facts in that particular 



 

 
 

case.  They are examples of the application of Taueki.  They provide a general guide 

but the focus has to be on the principal features identified in the Taueki decision.   

[19] I accept that while Mr Blain’s injuries were not as serious as is often the case 

they are still properly described as serious injuries.  The use of a motor vehicle as a 

weapon, in my view, is a significant aggravating factor.  While there was no 

premeditation on your part there was clearly a conscious decision to stop your 

vehicle and to reverse it.  You aimed directly for Mr Blain.  This was what was 

observed by the independent witness.  She also heard what you said after hitting  

Mr Blain, something to the effect of “you deserve it”.  You were then observed to 

drive off.  My assessment is that this is offending which falls at the low end of band 

two of Taueki.   

Premeditation 

[20] Turning to the issue of premeditation the submission made on your part is 

that evidence at the trial revealed a credible basis to establish that your actions were 

as a result of provocation by Mr Blain.  Provocation is said to arise because while 

you were at the party you were set upon by an intoxicated and angry victim.  For 

reasons unknown it was you who was asked to leave the party.  It was the victim who 

attacked your vehicle as it was leaving and then followed after you as you drove 

away.  It is submitted that the evidence shows the situation was one which goes well 

beyond you being merely incensed by the victim’s actions.  The defence submission 

is that you faced the threat of real violence from the victim having earlier been 

attacked by him at the party.   

[21] What the Court noted in Taueki at [32] regarding provocation was:   

Where the offender has been provoked that may justify a lower starting point.  It is 
not enough simply to claim to have been incensed by the actions of the victim or 
another.  Rather the sentencing Judge will need to be satisfied that there was serious 
provocation which was an operative cause of the violence inflicted by the offender, 
and which remained an operative cause throughout the commission of the offence. 

[22] One of the cases referred to by Mr Pereira is that of R v Clark.  In that case 

provocation was found to exist.  That involved a fight that took place between the 

victim and the offender.  It involved the victim then kicking and punching the car in 

which the offender was.  It was accepted that those actions may have played some 



 

 
 

role in the offending.  It was noted, however, that driving into the victim was a 

disproportionate reaction in the extreme but it did contribute to the actions and it 

amounted to provocation.  In that case the starting point was adjusted from five years 

six months down to five years three months. 

[23] The evidence at the trial supports the submission that initially it was the 

victim in this case who was the aggressor.  It is unclear exactly what led to the 

incident at the party which resulted in the victim being aggressive to you, and also 

what led to him attacking your vehicle and then following you as you drove off.  In 

my view, without the victim acting in the way that he did I am satisfied that there 

would not have been an assault by you.  What is required is that I be satisfied that 

there was serious provocation which was an operative cause of the violence inflicted 

by you and which remained an operative cause throughout the commission of this 

offence.   

[24] Given that the offending occurred in the context of you leaving the area and 

being pursued by the victim, albeit on foot, I am satisfied that the evidence 

establishes provocation but at a relatively low level, but still at a level which justifies 

a modest reduction in the starting point. 

[25] The starting point I adopt is one of five years’ imprisonment.  I reduce that by 

three months on account of the relatively low level provocation.  Therefore the final 

starting point is one of four years and nine months’ imprisonment.   

Adjusting the starting point 

[26] I then need to consider the aggravating personal factors.  There are none. 

[27] Turning to whether or not there are personal mitigating factors, namely a lack 

of previous convictions relating to violence, that it is offending out of character for 

you and that a term of imprisonment would be particularly severe given the likely 

loss of your possessions, I need to consider whether those factors justify a further 

reduction in the sentence.   

[28] A reduction in sentence is available to those who are able to call on the 

previous good character.  That is not the case for you, Mr Denney.  You have 



 

 
 

appeared in Court on 12 occasions since 1996, the last was in 2013.  While you are 

in a position to rely on the fact of no violence convictions it is not a situation where 

that counts towards a further reduction in the sentence.  Likewise the fact that this is 

said to be offending out of character, in my view that does not create a further 

reduction in sentence. 

[29] I also do not accept that the potential loss of your possessions should result in 

a reduction in the sentence.  That is not an unusual consequence of someone who has 

committed a serious criminal offence and is going to be serving a jail sentence.  The 

reality is that you would have been well aware that a jail sentence was going to be 

the inevitable outcome today, and you would have been aware of that from the time 

that the jury found you guilty.  You were granted bail so as to make arrangements 

regarding your personal property prior to today’s sentencing.  I therefore conclude 

that there is no further reduction available for personal mitigating factors.   

[30] Accordingly, from a starting point of four years and nine months’ 

imprisonment there is no uplift but equally there is no reduction for personal 

mitigating factors.  There is no credit available for any guilty plea.  The end sentence 

is one of four years and nine months’ imprisonment.   

 
 
 
 
J Bergseng 
District Court Judge 
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