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NOTES OF JUDGE J D LARGE ON SENTENCING 

 
 

[1] Basil Richard Smith, you appear for sentence today in respect of three 

charges you were found guilty of by the jury.  The three charges are, firstly, sexual 

violation by an unlawful sexual connection, which is penetration of the 

complainant’s anus with a dildo.  The second charge was exploitative sexual 

connection with a significantly impaired person, which was vaginal penetration with 

your penis.  The third guilty finding was a charge of indecent assault, which was the 

touching on breasts and genitalia and legs of the complainant by you, Mr Smith. 

[2] The Crown raises in its submissions that the jury convictions related to 

4 March and one on or about 8 March 2014.  The Crown states it is not clear from 

the verdicts whether the jury found the indecent assault offending occurred in the 

same incident as the sexual violation offending or some time thereafter.  What is 

common between your counsel’s submissions, Mr Smith, and the Crown’s 

submissions is that this was part of a connected series of events and it is submitted 



 

 

that concurrent sentences should be imposed when the sentences are to be imposed.  

I do intend to adopt that submission and impose concurrent sentences because I 

accept there was a series of offending by you. 

[3] What troubles me greatly here, Mr Smith, is the vulnerability of the 

complainant.  I am obliged, in terms of the Sentencing Act 2000, to take into account 

a number of features and many of them apply to your situation.  First of all 

accountability.  You have got to be held to account for your offending.  I have got to 

promote a sense of responsibility in you; or rather the sentence does not me.  I have 

got to take into account the interests of victim and I intend to do that.  I have to pass 

a sentence that denounces your behaviour and acts as a deterrent to others who may 

be likeminded.  Finally, from that particular s 7 Sentencing Act, I have got to take 

into account the protection of the community. 

[4] I also have to apply the following principles in terms of s 8 of the Act, the 

gravity of the offending and the comparative seriousness of the type of offending.  

There has to be a consistency between past sentences and the sentence I intend to 

impose upon you.  I have to factor in the effects of the offending on the victim and I 

have to look at aggravating features of the offending and mitigating features of the 

offending.  

[5] In terms of the aggravating features here there is the planning and 

premeditation of your offending against the complainant.  There is the abuse of trust 

by you of the complainant.  There was violence used by you against the complainant 

by the use of the dildo.  The victim was vulnerable and you took advantage of that 

(which can possibly be included also under the heading of breach of trust) and then 

there is the harm to the victim. 

[6] In the thorough submissions I have received from both your counsel, 

Mr Steedman, and the Crown is a very common theme because the law is well 

settled in the lead case of R v AM (CA27/2009) [2010] NZCA 114, 

[2010] 2 NZLR 750.  That guideline judgment sets out bands for offending and 

where the lead offence is rape – penile penetration of the mouth or anus or violation 

involving objects – the Court sets out those factors that I have got to take into 



 

 

account, culpability, when I assess the sentence that is appropriate.  Those factors are 

contained in paragraphs 34 to 64 of that judgment. 

[7] Here, as I have said, the aggravating features in your case are the planning 

and premeditation.  There was a degree of premeditation in your behaviour.  You told 

the probation officer in the pre-sentence report (and I am referring to page 2 

paragraph 3): 

When interviewed you protested your innocence of the offending despite 
being found guilty by the Court.  You reported that the sex between you and 
victim was consensual and you stated you anticipated having sex with the 
victim on the 4th of March 2014 when the victim asked you over. 

[8] So you had planned that, Mr Smith.   

[9] The victim, however, was not of a similar disposition or a similar mind or a 

similar thinking.  From her victim impact statement, I just wish to read you one 

passage which I think is quite telling – telling of the complainant, the victim – the 

last paragraph, and I am sure Mr Steedman has read this to you: 

I had only known him for about two months before he did this [details 
deleted].  He took advantage of me when I was looking for a friend.  He did 
these things to me when all I needed was a friend. 

[10] That to my mind shows her vulnerability and you took advantage of that.  

There are constant reminders and the effects on her are, as I have said, constant.   

[11] The police were required to take the bed covers and clothes as exhibits to 

examine them to see if they contained evidence.  They belonged to the complainant 

and, because they were her mother’s, they had a great sentimental value.  I am 

quoting again from her victim impact statement: 

When I got them back they had holes cut in them.  This really upsets me 
because I had the bedspreads and blankets on my bed as they remind me of 
Mum but now the holes remind me of what he did to me. 

[12] So there is an ongoing suffering, in effect, on your victim, the complainant 

here. 



 

 

[13] Going back to the matters I have got to consider in terms of R v AM,  I have 

referred partly to them but I want to highlight them and emphasise their relevance 

here.  The planning and premeditation, there is certainly an element of 

premeditation.   

[14] The second is violence.  The violence was the use of the object, the dildo.  

That factor has been recognised as an element in another case called R v M 

[2000] 2 NZLR 60 (CA) where the defendant was charged with various sexual 

offending, including one instance of unlawful sexual connection using an object. 

[15] The third factor here is vulnerability.  The complainant was vulnerable 

through her mental impairment and you knew that.  The jury obviously accepted you 

knew that, as it is inherent as part of their finding of guilt in respect of that charge. 

[16] The next factor is harm to the victim.  You have heard me comment about the 

constant reminder to her by the holes in her mother’s bed wear which she otherwise 

uses as a reminder of her mother.  But there are other aspects of the harm to her as 

well.  You will recall, as I do, the effect the trial itself had on her and how upset she 

was.  That behaviour could not have been feigned, it affected her deeply.  That factor 

is something I have to put into the equation as well because it is found to be an 

aggravating feature in a case called R v Wilson [1989] 2 NZLR 308 (CA).   

[17] In that lead case of R v AM there were bands of offending set out.  

Mr Steedman, on your behalf, has endeavoured to persuade me that band 1 should be 

appropriate with a start point of six to seven years.  But that was found in the same 

case not to be the appropriate band where the offending is against vulnerable victims.  

The Court said there that band 2 covers offending involving a vulnerable victim and 

is appropriate for cases which involve two or three of the factors which increase your 

culpability to a moderate degree. 

[18] This case falls within that band but I accept at the lower end.  The victim was 

vulnerable; you took advantage of her vulnerability and her wish for companionship, 

together again with the element of premeditation.  I cannot go higher than that in 

terms of band 2 because the higher end tends to involve associated violence and 



 

 

particularly prolonged offending.  This is not prolonged offending but it is still 

nonetheless serious in band 2 offending in my view. 

[19] Your culpability is broadly comparable to the cases referred to in R v AM 

which sit at the lower end of band 2.  They include R v Castles CA 105/02, 

23 May 2002, which involved anal penetration with an object, albeit in different 

circumstances and R v Takiari [2007] NZCA 273, which involved one instance of 

offending against a vulnerable victim.  

[20] In R v Takiari the victim was a visually-impaired.  The respondent there 

followed her as she was walking home, grabbed her and directed her into the school 

grounds.  There he performed indecencies upon her, the detail of which I will not 

repeat here.  The aggravating features there were the predatory behaviour and an 

abduction – by taking her elsewhere for his gratification – the range of disabilities 

and of course the disability of the victim.  In that case the 10 year starting point was 

thought to be justified.  While there are similarities that I could draw between that 

case and yours the culpability in that case is higher given the element of the 

abduction and the nature of the indecencies. 

[21] In another case R v M [2000] 2NZFLR 60 (CA) the defendant inserted what 

was thought to be vibrator inside the 16 year old victim’s genitalia and that was 

considered to be an offence of specific violence.  A sentence of seven years was 

imposed concurrently with other sentences. 

[22] In another case M v R [2013] NZCA 88 the defendant was found guilty of 

sexual violation by unlawful sexual connection, sexual conduct with a person under 

16 and sexual conduct with a dependent family member.  That offending concerned 

two step-daughters, where the defendant showed the 14 year old complainant a 

vibrator then encouraged her to use that after giving her alcohol.  He then used that 

himself on her with subsequent oral contact.  He similarly offended against the 17 

year old as well.  In that case the Judge identified the use of the vibrator on the 14 

year old as the lead charge.  The Judge considered the case of R v AM (which I have 

referred to) noting the overlap of the sentencing levels between the bands.  In that 

case she did not identify which band the offending fell into but took a starting point 



 

 

of seven and a half years for the lead charge, which was uplifted by six months for 

the oral connection.  A further uplift of 18 months was then applied for the offending 

against the second victim.  A starting point of four and a half years would have been 

taken in respect of the second victim. 

[23] While that is not a binding authority it is in keeping with the sentencing range 

in R v M.  It is the sentencing range which is important.  I have to adopt a starting 

point.  I then have to look at aggravating features.  I then must look at mitigating 

features before I come to the end point.  As I indicated at the outset I do intend to 

adopt the Crown’s submissions in relation to concurrent sentences.  What that means, 

Mr Smith, is while the sentences I am about to impose on you are separate and 

discrete sentences they are to be served concurrently.  So the figures will not add up 

to a total, the highest of the three will be end result. 

[24] In his submissions on your behalf, Mr Smith, Mr Steedman asked – despite 

the Crown’s concern about the interpretation of the events or timing of the guilty 

verdict charges –that we proceed on the basis the jury’s verdicts have been thought 

through and they mean what they say.  I do intend to proceed on that basis. 

[25] Mr Steedman has properly acknowledged that the matters I have mentioned 

in terms of s 7 are necessarily to be taken into account, such as denunciation, 

deterrence and to provide for the interests of the victim.  He submitted a secondary 

purpose of the sentencing is the need for accountability and to promote a sense of 

responsibility in you.  He acknowledges, again quite properly, that I am obliged to 

take into account the gravity of the offending in this particular case, to compare it 

with other cases for consistency in sentence and the like.  One of the most important 

submissions is that I need to impose the least restrictive outcome that is appropriate 

in the circumstances.  That, I can assure you, I intend to do. 

[26] Mr Steedman does not take issue with the seriousness that is expressed by the 

Crown.  He does express concern that there is a breach of trust in the conventional 

sense and goes on in his memorandum to endeavour to persuade me that your 

personal situation in some way goes to explain your behaviour and the “breach of 

trust” between you and the complainant.  Mr Steedman went on to say that the 



 

 

approach in R v AM (the case I have cited) and the band sought is the appropriate 

one.  He acknowledges that as the lead case in the factors that I have to take into 

account.  He acknowledges that the Crown’s position is that your offending fits in 

the bottom of band 2 of R v AM but he argues for me to adopt band 1, albeit at the 

top end of band 1.  Hence his starting point is one of seven years as opposed to the 

eight to 10 the Crown endeavour to have me adopt.  He bases that submission on the 

position that he has always put forward on your behalf was that you are an 

unsophisticated man with definite cognitive deficits of your own whose partner 

suffered from impairment similar to those of the victim.   

[27] It may be, as Mr Steedman has stated, that your instructions to him have 

always been the same but there is nothing in the s 38 report that was received which 

supports any cognitive deficits of your own.  When I read that report it certainly 

highlights issues that need to be addressed before you should be released into the 

community in order to protect the community from you and your behaviour.   

[28] But there is still a serious degree of your being a predator or, if that is too 

strong a word, then your taking advantage of people who are less capable than you, 

like the complainant here.  I am carefully not using her name, I know it is not going 

to be published but she needs as much protection as she can get.  I do not mean to 

depersonalise her when I say the “complainant” or the “victim” because her evidence 

was incredibly compelling and very moving.  You knew what you were doing.  You 

took advantage of her.  You are accountable for that.  It is not available to me to say 

that you are able to hide behind some deficiency of your own.  I cannot accept that 

submission at all. 

[29] What I must do when I look at band 2 is not, as Mr Steedman points out, 

recognise a band, add up aggravating factors one, two, three, four in some 

mathematical or scientific formula.  I have got to look at all matters, definitely taking 

into account the relevant matters and putting aside irrelevant.  It is not a simple 

mechanical approach, nor a simple tallying up. 



 

 

[30] Even though the jury have found you guilty, Mr Smith, you still deny certain 

aspects – penetration of her anus with a dildo.  The jury have found you guilty; I am 

obliged to sentence you on the basis of that verdict. 

[31] Mr Steedman has correctly pointed out in paragraph 24 of his submissions 

that there can be no deduction in recognition of any guilty plea or remorse.  There 

simply is none.  I accept there are no aggravating features in that there is no previous 

history or convictions of this type of offending.  You do have previous convictions 

but I put those to one side.  Certainly you are not of good character in the purer sense 

in that you have never been before the Court before but I do factor in that you have 

never been convicted of any sexual offending before.  But as I have said there is no 

remorse shown, in fact to the contrary you are still protesting your innocence.  

Therefore, there can be no credit given and there are no mitigating factors that I can 

properly take into account. 

[32] Mr Steedman says that the starting point should also be the end point.  He 

submits, as I said before, that a starting point sentence of somewhere between seven 

and seven and a half years is appropriate and this should be the end result. 

[33] The pre-sentence report addressed the issue of a potential home detention 

address.  It turns out that that there is no address available but for the sake of 

completeness I should mention that the sentence I am about to impose is well beyond 

that which would fit within the home detention category. 

[34] I have repeated part of the Crown’s submissions in my comments earlier.  It 

sets out the harm to the victim, highlights that, the particular vulnerability of the 

victim complainant, highlights your premeditation, records there are no mitigating 

features, a position I must adopt and do adopt.  There is no discount for a guilty plea 

because there was none and, as I have said a number of times, no remorse, therefore, 

no credit can be given. 

[35] The Crown argues that band 2 lower end of R v AM is appropriate and I adopt 

that submission because that is the appropriate area.  It says at paragraph 25, “That 

while single episodes of offending are usually placed with the bottom of the relevant 



 

 

band, given the presence of four aggravating features to the violation, that the 

vulnerability present to a high degree, a starting point of slightly higher than the 

bottom is appropriate.”  The Crown argues that a starting point in the vicinity of 

eight years would be appropriate for the sexual violation alone, that is, the anal 

penetration with a dildo.  The Crown goes on to say when the additional exploitative 

sexual intercourse is taken into account, bearing in mind the totality principle, a start 

point in the vicinity of nine and a half years for the first incident is appropriate. 

[36] The Crown argue that there should be a further slight uplift for the indecent 

assault incident, applying the principle of totality, and it says the starting point 

should be nine years’ imprisonment.  Of course if that is the start point from the 

Crown’s position then that similarly the end point from the Crown position. 

[37] In summary Mr Steedman has said the start point should be between seven to 

seven and a half years and the Crown nine years.  I have thought about this quite a 

lot, partly the time following the verdict when I started to work out what would be 

appropriate and I have taken extra time today to consider because I had not earlier 

had the opportunity of reading the submissions from counsel.  That is why the 

sentencing was adjourned from 10 o’clock this morning.  I have now done so. 

[38] I adopt a slightly different tack from both defence and Crown.  I intend to 

deal with it this way.  Bearing in mind the law (which I have earlier recited), the 

bands, the aggravating factors, a starting point of seven and a half years is available 

for the charge of sexual violation.  Separately and discretely a starting point of five 

to six years is available for the charge of the sexual exploitation.  Given I intend to 

sentence you to concurrent prison sentences, I intend to adopt an uplift of 12 months’ 

imprisonment on the lead charge of sexual violation.  Giving and applying the 

totality of the offending (which includes the indecent assault) an end sentence of 

eight and a half years’ imprisonment. 

[39] I intend to impose and do impose eight and a half years’ imprisonment in 

respect of charge of sexual violation, four years’ imprisonment in respect of the 

exploitative sexual connection and 12 months’ imprisonment on the indecent assault.  

The end sentence is a total of eight and a half years but I needed to have a discrete 



 

 

separate sentence in respect of each of those three charges.  You are sentenced 

accordingly. 

[40] I do make one additional direction for the record and that is that the s 38 

report should be made available to the appropriate authorities so that they can use the 

information that is available in there for your rehabilitation, at whatever point in the 

procedure that applies. 

 

 

 
J D Large 
District Court Judge 
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