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Introduction 

[1] The Defendant Oropi Quarries Limited (“OQL”) operates an open cast quarry 

in the Tauranga area.  The defendant Catherine Renner is the sole director of OQL 

and had overall control of its business. 

[2] Prior to October 2014 the day-to-day business of the quarry was conducted 

by a duly certified quarry manager.  He resigned in October 2014.  In March 2015 

OQL employed another certified manager.  In the period October 2014 to March 

2015 there was no certified manager employed by OQL and Mrs Renner undertook 

all management duties.  She is not certified.  She does not hold a quarry manager’s 

certificate. 

[3] On 1 April 2015 Tane Hill-Ormsby commenced employment with OQL as a 

trainee labourer/crusher operator.  He had a restricted passenger car licence and had 

no experience driving heavy motor vehicles.  On 16 April 2015 Mr Hill-Ormsby 

drove a Komatsu HA 270 dump truck at the quarry.  It was fully loaded, it overturned 

and he was killed. 

[4] An investigation was conducted by the Informant, WorkSafe New Zealand; 

charges were brought against both defendants. 

[5] OQL are charged:- 

(a) Under s 6 and s 50(1)(a) of the Health and Safety in Employment Act 

1992 in that: 

It, being an employer, failed to take all practicable steps to ensure 
the safety of its employee, namely Tane Hill-Ormsby, while at work, 
in that it failed to ensure that he was not exposed to hazards arising 
out of driving a “moxy” dump truck. 

(b) Under s 13(a)(ii) and s 50(1)(a) of the Health and Safety in 
Employment Act 1992 in that: 

It, being an employer, failed to take all practicable steps in ensure 
that its employee, namely Tane Hill-Ormsby, who used plant of any 
kind in a place of work was supervised by a person who had such 
knowledge and experience of similar plant of that kind as to ensure 



 

 

that Tane Hill-Ormsby was not likely to cause harm to himself or 
other people. 

(c) Under regulation 14 of the Health and Safety in Employment (Mining 

Operations and Quarrying Operations) Regulations 2013 and 

s 50(1)(c) of the Health and Safety in Employment Act 1992 in that: 

It, being a quarry operator of a quarrying operation failed to appoint 
a person to manage the quarrying operation and supervise the health 
and safety aspects of the quarrying operation on every day on which 
any quarry worker is at work; and 

(d) Under regulation 24 of the Health and Safety in Employment (Mining 

Operations and Quarrying Operations) Regulations 2013 and 

s 50(1)(c) of the Health and Safety in Employment Act 1992 in that: 

It, being a quarry operator of a quarrying operation failed to ensure 
that written notice of the designation of Rex Newman as an acting 
manager was given to WorkSafe. 

[6] The defendant Catherine Renner is charged under ss 6, 56(1) and s 50(1)(a) 

of the Health and Safety in Employment Act 1992 in that: 

 Being a director of Oropi Quarries Limited, an employer who, failed 
to take all practical steps to ensure the safety of its employee, 
namely Tane Hill-Ormsby, while at work, in that it failed to ensure 
that he was not exposed to hazards arising out of driving a “moxy” 
dump truck, directed, authorised, accented to, acquiesce in or 
participated in the failures of Oropi Quarries Limited. 

[7] Both defendants have pleaded guilty to the charges they face and are to be 

sentenced. 

The facts 

[8] An agreed summary of facts is before the Court.  OQL owns two Komatsu 

HA 270 dump trucks known as “moxys”.  The dump truck driven by Mr Hill-

Ormsby on the date of his death had been owned by OQL for approximately three 

years.  It was missing a door and was found to have multiple mechanical defects and 

substandard tyres.  Although the dump truck was fitted with seatbelts there was no 

company policy requiring that they be worn. 



 

 

[9] On the day of his death Mr Hill-Ormsby was assigned to normal duties on the 

crusher but for reasons that are not known he was driving a dump truck.  Although 

he had no experience at all driving a heavy motor vehicle he had, during the course 

of his short employment with the OQL, driven the other dump truck owned by OQL.  

He had been given some rudimentary advice by another employee as to how it 

should be driven. 

[10] The quarry manager was not on site at the time but a senior employee 

fulfilling the role of acting manager loaded the dump truck driven that day by Mr 

Hill-Ormsby.  Notwithstanding his lack of experience or qualification to operate a 

heavy motor vehicle of this or any type, and the fact that driving the dump truck was 

beyond his duties, no attempt was made by the acting quarry manager or any other 

person to prevent him doing so. 

[11] As Fve the dump truck down a steep decline, subsequently described by 

police investigators as “narrow, steep and slippery underfoot” he lost control.  The 

vehicle was observed to lurch and speed up.  Apparent attempts were made by Mr 

Hill-Ormsby to slow the dump truck by turning it into a bank.  That was 

unsuccessful and the dump truck went over the edge of the road.  The fully laden bin, 

weighing 45 tonnes, tipped spilling its contents although the cab of the dump truck 

remained upright.   

[12] It is not known if Mr Hill-Ormsby was ejected from the cab through the 

space left open by the missing door or if he jumped, but he was subsequently found 

buried beneath the contents of the tray and died from the extensive injuries he 

received. 

[13] Subsequent to the incident the dump truck was examined by the Komatsu 

agent in Rotorua who noted many faults including mismatching, bald or over inflated 

tyres.  However an examination of the various mechanical faults does not suggest 

that they caused the incident which led to Mr Hill-Ormsby’s death nor is there any 

expert report to that effect.  The state of repair of the dump truck, and lack of any 

effective policy for machine maintenance, is however indicative of the way in which 

the quarry was operated. 



 

 

[14] OQL did have a daily pre-check procedure before vehicles were driven but it 

was found that this is no longer documented and in any event it did not comply with 

manufacturer’s instructions. 

[15] A request had been made to a contractor to reattach the missing door to the 

dump truck but that had not been done.  That notwithstanding, there was no 

prohibition upon employees operating that dump truck in that condition.  OQL did 

have a policy that no employee should drive a dump truck until approved by the 

quarry manager as being competent to do so.  Mr Hill-Ormsby had no such approval.   

[16] The agreed summary of facts records, for the purposes of s 6 of the Health 

and Safety in Employment Act 1992, the practicable steps which were available to 

the defendants and which should have been taken but were not.  They are:- 

Maintenance 

(a) To have in place a scheduled, regular pro-active maintenance regime 
for all plant, machinery and vehicles to manufacturers standards. 

(b) To have completed a regular audit of prestart checks. 

(c) To have documented any faults or repairs to plant in a log. 

(d) To have ensured that the moxy was not driven until the door was 
reattached. 

Training 

(e) To have a documented training programme for all employees in 
respect of plant and machinery. 

(f) To have communicated to all employees in a documented form a 
safe operating procedure including the hazards associated with 
operating all quarry equipment including the moxy and safe working 
of the quarry. 

(g) To have adequately trained supervisors to ensure competency of 
employees operating plant and machinery. 

(h) To have trained operators to do pre-start and daily checks as per the 
truck operation and maintenance manual. 

Seatbelts 

(i) To have ensured that there was a policy requiring drivers to wear 
seatbelts. 



 

 

(j) To have communicated and enforced the seatbelt policy. 

Supervision 

(k) To have ensured vehicles and plant were not operated by 
unauthorised persons by securing keys in a key press or similar with 
limited access. 

(l) To have regularly monitored/enforced compliance with the drug and 
alcohol policy. 

(m) To have complied with Health and Safety in Employment (Mining 
Operations and Quarrying Operations) Regulations by having a fit 
and proper competent person designated as being in charge of the 
quarry at all times. 

(n) To have had an effective emergency response plan and ensured that 
all employees were aware of it and regularly tested the plan. 

The agreed summary records that both defendants have co-operated with the 

WorkSafe investigation and that neither have previous convictions. 

The sentencing process 

[17] Section 51A of the Health and Safety in Employment Act 1992 expressly 

provides for sentencing under that Act.  It says: 

51A Sentencing criteria 

(1) This section applies when the Court is determining how to sentence 
or otherwise deal with a person convicted of an offence under this 
Act. 

(2) The Court must apply the Sentencing Act 2002 and must have 
particular regard to— 

 (a) sections 7  to  10 of that Act; and 

 (b) the requirements of sections 35 and 40 of that Act relating to 
the financial capacity of the person to pay any fine or 
sentence of reparation imposed; and 

 (c) the degree of harm, if any, that has occurred; and 

 (d) the safety record of the person (which includes but is not 
limited to warnings and notices referred to in section 56C) to 
the extent that it shows whether any aggravating factor is 
absent; and 

 (e) whether the person has— 
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  (i) pleaded guilty: 

  (ii) shown remorse for the offence and any harm caused 
by the offence: 

  (iii) co-operated with the authorities in relation to the 
investigation and prosecution of the offence: 

  (iv) taken remedial action to prevent circumstances of 
the kind that led to the commission of the offence 
occurring in the future. 

(3) This section does not limit the Sentencing Act 2002. 

[18] The leading authority in application of that section is from a full bench of the 

High Court in Department of Labour v Hanham and Philp Contractors Limited1

[19] The Court noted at [24] and [26] respectively: 

. 

[24] Section 51A was enacted by the amending legislation which took 
effect in May 2003.  The section makes it abundantly clear that the 
Sentencing Act must be applied when sentences are imposed under the HSE 
Act and that nothing in s 51A limits the provisions of the Sentencing Act.  
Section 51A(2) identifies particular provisions in the Sentencing Act and 
other matters to which the sentencing judge must have particular regard. 

[26] While s 51A provides specific focus to the sentencing exercise under 
the HSE Act, it is not be regarded as dominating or overriding the 
Sentencing Act.  The latter must remain the principal guide to the sentencing 
judge. 

[20] At [80] the Court summarised the appropriate sentencing approach as: 

[80] Before considering the merits of the individual appeals we 
summarise the approach to sentencing for offending under s 50 of the HSE 
Act: 

 (1) Both s 51A of the HSE Act and the Sentencing Act are 
relevant to the sentencing process (see paras [23] – [30] 
above). 

 (2) The sentencing process involves three main steps: 

  ∙  assessing the amount of reparation; 

  ∙  fixing the amount of the fine; 

                                                 
1 Department of Labour v Hanham and Philp Contractors Limited (2008) 6 NZELR 79 (HC) 



 

 

  ∙  making an overall assessment of the proportionality and 
appropriateness of the total imposition of reparation and the 
fine. 

 (3) Reparation and fines serve discrete statutory purposes and 
both should ordinarily be imposed.  But where lack of 
financial capacity does not permit both the payment of 
appropriate reparation and a fine, the former is to receive 
priority (see paras [31] – [33] above). 

 (4) The first main step is to fix reparation.  It involves a 
consideration of the statutory framework (see paras [35] – 
[39] above), taking into account any offer of amends and the 
financial capacity of the offender (see paras [41] – [49] 
above). 

 (5) The second main step is to fix the amount of the fine.  This 
should follow the methodology established by the Court of 
Appeal in Taueki, namely fixing a starting point on the basis 
of the culpability for the offending and then adjusting the 
starting point upwards or downwards for aggravating or 
mitigating circumstances relating to the offender (see paras 
[47] – [50] above). 

 (6) The assessment of a starting point for the fine involves an 
assessment of the culpability for the offending (see paras 
[54] and [55] above).  Starting points should generally be 
fixed according to the following scale: 

Low culpability:  a fine of up to $50,000 

Medium culpability:  a fine of between $50,000 and $100,000 

High culpability:  a fine of between $100.000 and $175,000 

 (7) The starting point for the fine is then to be adjusted for any 
relevant aggravating and mitigating factors relating to the 
offender (see paras [61] – [63] above). 

 (8) Reparation is then to be taken into account in fixing the fine 
(see paras [64] – [71] above). 

 (9) Financial capacity to pay a fine is also to be considered in 
fixing the fine (see paras [75] – [77] above). 

 (10) The third main step is to assess whether overall burden of 
the reparation and fine is proportionate and appropriate (see 
paras [78] and [79] above). 

Reparation  

[21] Section 12 of the Sentencing Act 2002 provides that where a Court is 

lawfully entitled to impose a sentence of reparation it must do so in the absence of 



 

 

undue hardship or other special circumstances that would make such an order 

inappropriate.  Section 32 of that Act provides:- 

32 Sentence of reparation 

(1) A court may impose a sentence of reparation if an offender has, 
through or by means of an offence of which the offender is 
convicted, caused a person to suffer— 

 (a) loss of or damage to property; or 

 (b) emotional harm; or 

 (c) loss or damage consequential on any emotional or physical 
harm or loss of, or damage to, property. 

(2) Despite subsection (1), a court must not impose a sentence of 
reparation in respect of emotional harm, or loss or damage 
consequential on emotional harm, unless the person who suffered the 
emotional harm is a person described in paragraph (a) of the 
definition of “victim” in section 4. 

(3) In determining whether a sentence of reparation is appropriate or the 
amount of reparation to be made for any consequential loss or 
damage described in subsection (1)(c), the court must take into 
account whether there is or may be, under the provisions of any 
enactment or rule of law, a right available to the person who suffered 
the loss or damage to bring proceedings or to make any application 
in relation to that loss or damage. 

(4) Subsection (3) applies whether or not the right to bring proceedings 
or make the application has been exercised in the particular case, and 
whether or not any time prescribed for the exercise of that right has 
expired. 

[(5) Despite subsections (1) and (3), the court must not order the making 
of reparation in respect of any consequential loss or damage 
described in subsection (1)(c) for which compensation has been, or 
is to be, paid under the Accident Compensation Act 2001.] 

(6) When determining the amount of reparation to be made, the court 
must take into account any offer, agreement, response, measure, or 
action as described in section 10. 

(7) The court must not impose as part of a sentence of reparation an 
obligation on the offender to perform any form of work or service 
for the person who suffered the harm, loss, or damage. 

(8) Nothing in section 320 of the [Accident Compensation Act 2001] 
applies to sentencing proceedings. 

[22] There is no tariff judgment for the assessment of emotional harm to victims 

of offences, including where death has occurred.  Nor could there be.  A life cannot 
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be assessed in monetary terms.  The pain and suffering of those who have lost a 

loved one is immeasurable.  However the Court is obliged to make an assessment.  

That assessment is fact specific but some assistance may be gained from other 

awards of emotional harm reparation. 

[23] I have been provided with, and have read, the victim impact statements from 

the partner of Mr Hill-Ormsby, Ms Kiri Nikora who writes on behalf of herself and 

her daughter.  I also have a victim impact statement from the mother of Mr Hill-

Ormsby, Mrs Johanna Clay.  Mr Hill-Ormsby was aged 24 at the date of his death.  

His partner is aged 22.  Their child is aged four. 

[24] Mr Hill-Ormsby was the provider to his family.  He loved his daughter who 

misses him daily.  His partner describes her sense of loss and pain in personal and 

very emotional terms.  They were due to marry.  His injuries were so bad that she 

was unable to see his body before the burial.  Mr Hill-Ormsby’s mother has lost her 

only child.  Her partner is Mr Hill-Ormsby’s stepfather.  He raised him.  Their grief 

is palpably expresses in her victim impact statement. 

Counsel’s submissions  

[25] Both counsel acknowledged that no amount of money can compensate the 

family of Mr Hill-Ormsby. 

Prosecutor’s submissions 

[26] Ms Longdill provided the following schedule of past cases where emotional 

harm reparation has been awarded.   

Case Summary Emotional harm reparation 

Department of Labour v Hanham 

and Philp Contractors Limited 

(2008) 6 NZELR 79  

Miner was killed when there was a 

sudden in rush of water into the 

area where he was working 

underground. 

High Court (on a Crown appeal) 

increased emotional harm 

reparation to the widow from 

$50,000 to $75,000 

Department of Labour v Fletcher Employee cleaning the inside of an District Court awarded $125,000 



 

 

Concrete & Infastructure Ltd DC 

Nelson CRI-2009-042-001043, 20 

August 2009 

aggregate bin using sand as 

working platform.  Engulfed when 

sand was drawn from bin and died 

at scene. 

which had been offered by the 

Defendant company. 

Department of Labour v Fonterra 

Co-Operative Group Limited DC 

Hawera CRI-2009-021-000958, 20 

January 2010 

A worker collapsed after a meal 

break on the conveyor rollers face 

down which crushed his head, 

killing him. 

District Court awarded $116,000 

emotional harm reparation. 

Department of Labour v Pike River 

Coal DC Greymouth CRI-2012-

018-00822, 5 July 2013 

Well known case of explosion at 

Pike River mine. 

District Court awarded $110,000 

emotional harm reparation for each 

family. 

WorkSafe New Zealand v Lyttleton 

Port Company Limited [2015] 

NZDC 15922 

Port employee was killed when he 

was attempting to jump start a 

straddle crane. 

District Court awarded $75,000 

emotional harm reparation. 

R v Burr and Paul Burr 

Contracting Limited [2015] NZHC 

2675 

Forestry fatality High Court (at first instance) 

awarded $75,000 emotional harm 

reparation for a single man with no 

dependents 

R v New Zealand School of 

Outdoor Studies Limited and Tony 

Te Ripo [2016] NZDC 3081 

A Malaysian student on a diving 

course drowned 

District Court awarded $125,000 in 

emotional harm reparation and a 

further $25,610.50 for financial 

costs following the death 

R v Steelcon Construction Ltd and 

Rodney Bishop [2016] NZHC 494 

A trench collapsed resulting in the 

death of the victim 

High Court (at first instance) 

awarded $110,000 emotional harm 

reparation and a further $11,320 for 

financial costs. 

[27] In addition she refers to the recent decision of His Honour Judge Cathcart in 

the Gisborne District Court in WorkSafe New Zealand v James Walter Beau 

Thompson2

[28] Ms Longdill contends for an emotional harm reparation payment of $125,000 

apportioned as to 75% from OQL and 25% from Mrs Renner. 

. 

                                                 
2 WorkSafe New Zealand v James Walter Beau Thompson [2016] NZDC 8350 



 

 

[29] In addition Ms Longdill submits that the reparation payment be divided 

between Ms Nikora (for herself and daughter) as to two thirds and Mrs Johanna Clay 

as to one third. 

[30] In supporting her submission for an emotional harm payment of $125,000 Ms 

Longdill relies particularly upon the decision of His Honour Judge Menzies in R v 

New Zealand School of Outdoor Studies Limited and Tony Te Ripo3

Defendant’s submissions 

 - the penultimate 

case referred to in her schedule. 

[31] Mr Beadle for the defendants contended for an emotional harm reparation 

award of $75,000, pointing to a range of cases where awards in that amount have 

been made.  In particular he refers to: 

(a) Department of Labour v Hanham & Philp Contractors Limited 

(referred to in the WorkSafe table).   

(b) WorkSafe New Zealand v Lyttleton Port Company Limited 

(referred to in the WorkSafe table). 

(c) R v Burr and Paul Burr Contracting Limited (referred to in the 

WorkSafe table). 

(d) Ministry of Business Innovation and Employment v Holden 

Farms Limited4

(e) WorkSafe New Zealand v Transport Waimate Limited

 - $75,000 awarded. 

5

(f) Ministry of Business Innovation and Employment v Complete 

Logging Limited

 - 

$75,000 awarded.  

6

                                                 
3 R v New Zealand School of Outdoor Studies Limited and Tony Te Ripo [2016] NZDC 3081 

 - $75,000 awarded. 

4 Ministry of Business Innovation and Employment v Holden Farms Limited DC Tokoroa CRN-
13077500239, 11 March 2014    

5 WorkSafe New Zealand v Transport Waimate Limited [2016] NZDC 9468  



 

 

[32] Mr Beadle’s submission was that those cases evidence a distinct trend of 

awards of $75,000 and, stopping short of submitting that that is now the tariff, said 

that there was no reason for me to depart from an award in that amount. 

Analysis  

[33] There are difficulties for Ms Longdill in her reliance upon some of the cases 

she includes in her schedule, in particular the decision of His Honour Judge Menzies 

in R v New Zealand School of Outdoor Studies Limited and Tony Te Ripo. 

[34] Footnoted to [25] of His Honour’s judgment are details of the various cases 

cited to him in relation to emotional harm reparation.  At [58] and [59] His Honour 

concludes that the Crown contention for emotional harm reparation of $125,000 is 

entirely appropriate and “in line with other cases and in particular those involving 

outdoor pursuits”. 

[35] The outdoor pursuit cases referred to His Honour are:- 

(a) Ministry of Business Innovation and Employment v Taranaki 

Outdoor Pursuits and Educational Centre Limited7

(b) Department of Labour v Sir Edmund Hillary Outdoor Pursuit 

Centre of New Zealand

; and 

8

[36] The emotional harm awards in those cases are respectively $75,000 and 

$60,000 per family.  With respect, they do not support the award made by His 

Honour Judge Menzies. 

 

[37] In her submissions Ms Longdill suggested that the number of persons 

affected by a death and thereby suffering emotional harm may be relevant in 

assessing quantum.  In this case she said that although Mr Hill-Ormsby’s partner, 
                                                                                                                                          
6 Ministry of Business Innovation and Employment v Complete Logging Limited DC Rotorua CRI-

2013-063-003333, 14 January 2014 
7 Ministry of Business Innovation and Employment v Taranaki Outdoor Pursuits and Educational 

Centre Limited  DC New Plymouth CRI-2013-043-000271, 23 October 2013 
8 Department of Labour v Sir Edmund Hillary Outdoor Pursuit Centre of New Zealand  [2010] DCR 

26    



 

 

child and mother are the nominated victims this loss will undoubtedly be felt by the 

wider whānau. 

[38] Judges face an unenviable task of quantifying, within a statutory framework, 

emotional harm resulting from death.  It would be wrong to approach that analysis 

on the basis that the potential emotional harm to a single victim of an offence – for 

example where the deceased has one family member only – is less than the potential 

emotional harm that may be suffered by multiple victims. 

[39] In that regard I note that Her Honour Judge Farish in Department of Labour v 

Pike River Coal did not distinguish between the emotional harm awards to the 

families of the deceased and the awards made to survivors.  All received the same 

amount.  Her assessment was that although the two survivors were able to return to 

their families the emotional harm that they suffered as a result of the incident 

equated to the emotional harm suffered by the families who lost men in the mine. 

[40] Ms Longdill made the further submission that emotional harm will vary 

according to the facts of a given case.  That is correct.  However she supported that 

submission by giving the example of the emotional harm that may be suffered by an 

elite athlete who loses a leg and the emotional harm that may be suffered by a 

sedentary person.  Her submission was to demonstrate that emotional harm may be 

assessed by degrees.  That analogy is not apt when dealing with death.  There are no 

degrees of death. 

[41] Ms Longdill’s table also includes cases where the emotional harm award is 

based upon an agreement between the parties.  They are Department of Labour v 

Fletcher Concrete & Infastructure Ltd, Department of Labour v Fonterra Co-

operative Group Limited and WorkSafe New Zealand v Lyttleton Port Company 

Limited.  As Judge Menzies noted in R v New Zealand School of Outdoor Studies 

Limited and Tony Te Ripo at [25] awards which reflect an agreement reached 

between the parties are not a reflection of a reparation order as such.  I take that 

approach also.  Agreed amounts can have little precedent value. 



 

 

[42] The remaining authorities referred to in Ms Longdill’s table are the decisions 

of Her Honour Judge Farish in Department of Labour v Pike River Coal and Justice 

Gilbert in R v Steelcon Construction Limited and Rodney Bishop. 

[43] Mr Beadle distinguishes Pike River principally on the basis that the families 

are unable to obtain the closure that would result from a funeral and, as noted by 

Judge Farish, this adds to their emotional distress which will be ongoing. 

[44] That of course is true but Ms Nikora, the partner of Mr Hill-Ormsby, was 

unable to view his body such were the extent of his injuries.  It could be said that that 

fact greatly exacerbates her emotional harm.  Attempting to make these comparisons 

simply demonstrates the difficulty the Court faces in assessing emotional harm.  It is 

impossible to stand in the shoes of victims. 

[45] Justice Gilbert in Steelcon was assessing the emotional harm to a widow and 

five dependent children aged between five and 16 years.  Their husband and father 

had been killed in a workplace accident when involved in a farm excavation for the 

installation of an effluent tank.  In addition, and separately, His Honour addressed 

the emotional harm that flowed to the deceased’s parents and also a separate adult 

child from a previous relationship.  Rather than arrive at a global sum and then 

apportion it between victims he dealt with each on a discrete basis. 

[46] The widow and children were awarded $90,000, the parents $10,000 with an 

additional sum of $10,000 to the adult child – a total of $110,000. 

[47] I am conscious that the authorities referred to by Mr Beadle which 

demonstrate an apparent trend to award $75,000 emotional harm reparation but what 

is required is a broad assessment taking into account the facts of this case and the 

information that I have been provided by those that have suffered emotional harm. 

[48] I find the decisions of Her Honour Judge Farish in Department of Labour v 

Pike River Coal and His Honour Justice Gilbert in R v Steelcon Construction Limited 

and Rodney Bishop to be of particular assistance.  On my assessment an appropriate 



 

 

award of emotional harm reparation is $100,000 divided two thirds to Ms Nikora 

(for herself and daughter) and one third to Mrs Clay the mother of Mr Hill-Ormsby. 

[49] Section 32(1)(c) of the Sentencing Act 2002 provides that an additional 

award can be made for loss or damage consequential on any emotional harm.  In his 

submissions Mr Beadle suggested that any award under s 32(1)(c) may be relevant to 

the assessment of emotional harm reparation under s 32(1)(b).  I cannot agree with 

that.  Both are separate and distinct.  Both are directed at separate forms of loss or 

harm and must be treated that way.  Separate amounts paid by way of emotional 

harm reparation and consequential financial loss may however be relevant on a 

proportionality assessment – the third step. 

[50] Counsel have filed a joint memorandum addressing the issue of fines 

(referred to below) but also consequential financial loss.  The loss incurred by Ms 

Nikora is agreed at $17,974.  That is an insured loss and has been paid by the 

defendants.  I am advised by counsel that no award for consequential financial loss is 

required for Mrs Johanna Clay. 

Fines 

[51] As noted, counsel have filed a joint memorandum addressing fines.  The 

Department of Labour v Hanham & Philp Contractors Limited at [77] the Court 

said:- 

… where the offender establishes a limited financial capacity then the fine 
may need to be reduced, keeping in mind the statutory priority for reparation 
where there is incapacity to pay both reparation and a fine.  Incapacity 
should be properly demonstrated. … 

[52] Attached to the joint memorandum are documents which comprehensively 

cover the financial capacity of both defendants.  Reparation payments for emotional 

harm and consequential loss are covered by statutory liability insurance.  Fines are 

not.   

[53] Counsel have reached an agreement which I consider appropriate having 

regard to the evidence of financial capacity. 



 

 

[54] Fines totalling $63,600, covering both defendants, can be paid over a period 

of four years as follows:- 

Oropi Quarries Limited 

(a) 36 monthly instalments of $500   $18,000 

(b) 12 monthly instalments of $3000   $36,000 

Catherine Renner 

(a) 48 monthly instalments of $200      $9600 

$63,600 

[55] Notwithstanding the parties agreement as to fines it is necessary, should this 

judgment be considered in future, to assess a start point appropriate to the gravity of 

the offending. 

[56] In Department of Labour v Hanham and Philp Contractors Limited at [54] 

the Court set out a non-exhaustive list of factors for the assessment of culpability.  

They are: 

∙ the identification of the operative acts or omissions at issue.  This 
will usually involve the clear identification of the “practicable steps” 
which the Court finds it was reasonable for the offender to have 
taken in terms of s 2A of the HSE Act; 

∙ an assessment of the nature and seriousness of the risk of harm 
occurring as well as the realised risk; 

∙ the degree of departure from standards prevailing in the relevant 
industry; 

∙ the obviousness of the hazard; 

∙ the availability, cost and effectiveness of the means necessary to 
avoid the hazard; 

∙ the current state of knowledge of the risks and of the nature and 
severity of the harm which could result; and 



 

 

∙ the current state of knowledge of the means available to avoid the 
hazard or mitigate the risk of its occurrence. 

Prosecutor’s submissions – start point 

[57] Ms Longdill identified 14 practicable steps under four broad subheadings.  

They are in her submission:- 

(a) Maintenance 

∙ QHL had been put on notice of the need for proactive maintenance 
work but did nothing. 

∙ Daily vehicle checking procedures were inadequate and failed to 
meet manufacturer’s requirements. 

∙ Failure to document and remedy vehicle defects before use. 

∙ Failure to prioritise replacement of the missing door on the dump 
truck driven by Mr Hill-Ormsby. 

(b) Training 

∙ Mr Hill-Ormsby had no formal training for driving the dump truck.  
Informal advice by a fellow employee was inadequate for him to 
drive a fully laden vehicle on a steep incline.   

∙ No advice was given to Mr Hill-Ormsby or any other employee of 
OQL to educate as to the inherent danger involved in working in a 
quarry. 

∙ OQL failed to ensure a proper level of supervision over its 
employees operating plant and machinery. 

∙ Failure to ensure that any pre-start vehicle or machinery checks were 
carried out by properly qualified personnel. 

(c) Seatbelts 

∙ The failure by OQL to implement a policy requiring the use of 
seatbelts. 

(d) Supervision 

∙ OQL had no system for ensuring that only fully training and 
competent employees were approved to operate the dump truck and 
other vehicles.   

∙ A failure by OQL to enforce its drug and alcohol screening policy 
for employees. 

∙ A failure by OQL to comply with the Health and Safety in 
Employment (Mining Operations and Quarrying Operations) 



 

 

Regulations 2013 by having a fit and competent person designated 
as being in charge of the quarry at all times. 

∙ A failure to have an effective emergency response plan to deal with 
situations as arose in this case. 

[58] Against that accepted list of practicable steps Ms Longdill submitted, having 

regard to the culpability factors identified in Department of Labour v Hanham and 

Philp Contractors Limited that:- 

(a) The defendants failed across all aspects of their business to take 

obvious and fundamental steps to ensure workplace safety. 

(b) The nature and seriousness of the risk inherent in the hazardous 

business of operating a quarry cannot be overstated.  This is 

demonstrated by the death of Mr Hill-Ormsby. 

(c) There has been a significant departure from industry standards. 

(d) The hazards were obvious.  The dump truck was in a state of poor 

repair, the terrain was steep and significantly the driver had no 

adequate training, knowledge of or instruction in the operation of 

heavy vehicles. 

(e) The means to avoid the hazards were not cost prohibitive. 

[59] In summary Ms Longhill says that the totality of the culpability factors takes 

this case into the middle of the high culpability band identified in Department of 

Labour v Hanham and Philp Contractors Limited at [80]. 

[60] She contends for a start point in the region of $140,000. 

[61] In support of that submission Ms Longhill refers to the following table of 

cases. 

  



 

 

 

Case Culpability Starting point 

Department of Labour v Hanham 

and Philp Contractors Limited 

(2008) 6 NZELR 79 

Miner was killed when there was a 

sudden in rush of water into the 

area where he was working 

underground.  High Court assessed 

it as “at about the middle of the 

high band”, noting this was an 

accident which could have been 

avoided quite simply if the known 

and recognised precaution of 

drilling ahead had been taken: 

[119] 

High Court (on a Crown appeal) 

adopted a starting point of 

$140,000: [120] 

Department of Labour v Fonterra 

Co-Operative Group Limited DC 

Hawera CRI-2009-021-000958, 20 

January 2010 

A worker collapsed after a meal 

break on the conveyor rollers face 

down which crushed his head, 

killing him.  Defendant company 

had failed to physically close off 

the area and install additional 

emergency stop buttons.  They 

should have ensured the existing 

lock out procedure was followed 

and that there was effective 

communication and appropriate 

signage.  Judge Roberts assessed 

culpability as within the mid-range 

of the high culpability banding: 

[26] 

District Court adopted a starting 

point of $140,000: [26] 

Mobile Refrigeration Specialists 

Ltd v Department of Labour HC 

Hamilton, CRI-2009-419-000094, 

29 March 2010 

Explosion in a cool store in 

Tamahere killed a fire fighter and 

seriously injured others.  Mobile 

Refigeration Specialists were the 

company that installed and 

maintained the refrigeration 

equipment from which the 

explosion emanated.  They have 

installed equipment that failed to 

meet relevant standards – no 

continuous ventilation, not 

District Court adopted a starting 

point of $140,000 in respect of 

Mobil Refrigeration Specialists 

Ltd: [20].  This was not challenged 

on appeal – the appeal related to 

financial capacity issues. 



 

 

explosion-proof, inadequate gas 

detection device, no means of 

eliminating all sources of ignition 

on detection of a leak.  Judge Spear 

assessed culpability as igh – 

categorising their conduct as 

careless, sloppy or inadequate and 

that professional assistance from a 

specialist engineer should have 

been sought: [20] 

Department of Labour v Safe Air 

Limited [2012] NZHC 2677 

An aircraft engineer was killed 

when he was ingested into the air 

intake of a Hercules aircraft engine.  

The defendant had made 

modifications in installing an 

elevated work platform to enable 

engineers to walk around the 

engine, including in front of the air 

intake.  Prior to that modifications, 

employees had been isolated from 

the risk.  The risk of ingestion was 

known to the defendant in their 

operating manuals but they had not 

taken the easy and inexpensive 

solution of an inner guard rail, 

rather relying on engineers holding 

or touching the outer guard rail as 

they passed the front of the engine.  

Justice Kos assessed the culpability 

as high: [54] and [73] 

High Court (on a Crown appeal) 

adopted a starting point of 

$125,000: [76], noting that the 

appropriate range was $125,000 - 

$135,000: [74] 

WorkSafe New Zealand v Idea 

Services Limited [2015] NZDC 

3696 

Intellectually disabled 15 year old 

boy died after being left alone 

unsupervised in a bath.  Defendant 

company had not identified the 

hazard of drowning and staff 

members had not been given 

explicit and precise instructions on 

bathing.  There was no policy or 

training on the situation where staff 

were called away from the 

bathroom.  Judge Binns assessed 

culpability as high: [97] 

District Court adopted a starting 

point of $140,000: [103] 



 

 

WorkSafe New Zealand v Lyttleton 

Port Company Limited [2015] 

NZDC 15922 

Port employee was killed when he 

was attempting to jump start a 

straddle crane.  Judge Strettel noted 

that there was a fatal systemic 

breakdown in communication 

between the various branches of the 

company in relation to health and 

safety concerns. 

District Court adopted a starting 

point of $120,000: [32] 

WorkSafe New Zealand v Kone 

Elevators Pty Limited [2015] 

NZDC 22544 

A contractor was killed whilst 

decommissioning and removing an 

elevator after it fell some 16 

metres.  The lift’s suspension steel 

wire rope failed and the safety back 

up, the overspeed governor which 

was supposed to arrest the fall was 

unable to be effective as a steel rod 

had been left in the vicinity.  Judge 

Crosbie assessed culpability as 

high: [43] 

District Court adopted a starting 

point of $125,000: [44] 

R v New Zealand School of 

Outdoor Studies Limited and Tony 

Te Ripo [2016] NZDC 3081 

A Malaysian student on a diving 

course drowned.  Judge Menzies 

assessed the culpability at the lower 

end of the high band: [63] noting 

the risk assessment was inadequate 

in an industry with inherent risk, 

there were no appropriate measures 

to check the competence of trainees 

and the defendants were on notice 

of the victim’s competency. 

District Court adopted a starting 

point of $110,000: [64] 

Defendant’s submissions – start point 

[62] Mr Beadle for both defendants acknowledges that this case is within the high 

culpability band identified in Department of Labour v Hanham and Philp 

Contractors Limited but says that it is at the lower end.  He contends for a start point 

of $110,000. 

[63] In response to the Crown submissions he makes the following points:- 



 

 

(a) There is no evidence that the failure to implement the drug testing 

policy at the commencement of Mr Hill-Ormsby’s employment in any 

way contributed to his death.  It was found at post-mortem that he had 

a quantity of THC in his blood.  It is correct that there is no 

established forensic link between that finding and the incident that led 

to his death. 

(b) Mr Hill-Ormsby would have been aware that there was a policy that 

non-qualified personnel should not drive the dump truck and it is 

regrettable that an employee had given him some advice as to how he 

may do so.  Mr Beadle is careful not to attribute any blame to Mr Hill-

Ormsby.  However I think this submission misses the point that the 

heart of this case is that there was inadequate supervision or policing 

of policy which resulted in a completely unqualified and 

inexperienced person driving a dangerous item of heavy machine in 

extremely hazardous conditions. 

(c) The many mechanical defects on the dump truck determined after the 

incident, are not established individually or collectively as causative 

of the incident.  That is correct but, does not overcome the fact that 

Mr Hill-Ormsby was driving the vehicle.  The emphasis is not upon 

its state of repair but the fact that he was devoid of any ability to keep 

it under control.  He was allowed to assume responsibility for a 45 

tonne dump truck driven downhill on a narrow, steep and slippery 

quarry road. 

(d) Mr Beadle in his submissions refers to the relative seriousness of a 

number of cases being:- 

(a) Department of Labour v Safe Air Limited 9

                                                 
9 Department of Labour v Safe Air Limited [2012] NZHC 2677 

 Mr Beadle submits 

that as the risk of ingestion into the aircraft engine was known 

to the employer who nonetheless modified the plant thereby 

increasing that risk, that case is more serious than the case now 



 

 

before me.  He distinguishes it on that basis.  However I 

cannot accept that submission.  I consider that the case before 

me is at least as serious. 

The High Court on Appeal in Safe Air against the alleged 

inadequacy of the fine imposed at first instance considered the 

level of culpability to be high and considered a start point in 

the range of $125,000 - $135,000 was appropriate.  On a 

Crown appeal the lower figure was adopted. 

(b) WorkSafe New Zealand v Kone Elevators Pty Limited10

(c) R v New Zealand School of Outdoor Studies Limited and Tony 

Te Ripo

 where 

the Court adopted a start point of $125,000. Mr Beadle 

submitted that this case is distinguished on the basis that the 

work involved in lift decommissioning and failure of both 

primary and backup systems was inherently dangerous.  I do 

not accept that distinction.  It is my view that the culpability of 

the defendants in this case exceeds that of WorkSafe New 

Zealand v Kone Elevators Pty Limited. 

11

Those similarities certainly exist but in my view the other 

culpability factors in this case elevate it beyond the start point 

of $110,000 adopted by His Honour Judge Menzies. 

 Mr Beadle submits that there are similarities with 

this case in that the death was caused through inadequate 

training and supervision of a diving student – the death of Mr 

Hill-Ormsby arose from his inadequate training and 

supervision in driving the dump truck. 

[64] Having regard to all of the authorities referred to by counsel and their 

submissions as to start point I conclude that the culpability in this case is high and is, 

                                                 
10 WorkSafe New Zealand v Kone Elevators Pty Limited [2015] NZDC 22544 
11 Supra 



 

 

as Ms Longdill’s submits, appropriately allocated to the middle of the high 

culpability band.  Accordingly I assess a start point of $135,000. 

[65] This is a serious case of its kind.  That is demonstrated by the multiple 

practicable steps that both defendants failed to take in breach of s 6 of the Health and 

Safety in Employment Act 1992.  In my view the totality of the offending, and 

having regard to the principles and purposes of sentencing a start point of $135,000 

represents the least restrictive outcome. 

Proportionality  

[66] I do not consider that emotional harm reparation of $100,000, the 

consequential financial loss already paid together with the fines as agreed by counsel 

is disproportionate to the culpability of the defendants.  For that reason I make no 

adjustment on a proportionality basis. 

Suppression issues 

[67] Ms Longdill made an application for suppression of the names of Ms Clay 

and Mrs Clay pursuant to s 202(2)(a) of the Criminal Procedure Act 2011 on the 

grounds that publication of their names is likely to cause them undue harm. 

[68] Ms Longdill refers to the contents of the victim impact statements and in 

relation to Ms Nikora, points to her unique name and the fact that she lives in a small 

community. 

[69] The essence of Ms Longdill’s submission is that publication of her name in 

connection with what will be a substantial award of emotional harm reparation may 

cause her undue harm.  I perceive that the concern is that she may well be put upon 

by others for a gift or loan of money as has been the experience of persons who have 

been fortunate enough to win lotto or otherwise come into a substantial sum of 

money. 

[70] Ms Longdill does not extend the application to Ms Nikora’s daughter Dawn 

but I will assume that was intended. 



 

 

[71] This has been a tragic and trying case for Ms Nikora and Mrs Clay.  Their 

victim impact statements demonstrate that.  I hasten to add that this has not been an 

easy matter for Mrs Renner whom I am aware has taken steps to acknowledge the 

loss of Mr Hill-Ormsby including the erection of a monument in his name at the 

quarry.  I have however received no application for suppression of her name and in 

the circumstances it is unlikely that it would be granted as she has pleaded guilty to 

an offence. 

[72] I am sympathetic to the application made on behalf of Ms Nikora, her 

daughter and Mrs Clay.  Mr Beadle does not oppose it.  Nothing is to be served by 

publishing their names in connection with this case.  It has the potential to add to 

their emotional harm and thus cause undue hardship.  Those that are close to them 

will be aware of the facts and will be supportive.  They will have told people who 

they wish to know of their loss and the harm that has caused them.  They should be 

left to disseminate that information as they choose.  This is not a case where media 

publication of their names, particularly in relation to a substantial award, serves any 

interest of justice.  I consider that the balance of their private interests against the 

principle of open justice is in their favour.   

[73] For that reason I make an order suppressing the names of Kiri Nikora, Dawn 

Scott and Johanna Clay.  The media are free to otherwise publish all aspects of this 

decision. 

 

Result 

1. The defendants are ordered to pay $100,000 emotional harm reparation in 

full within 30 days as to:- 

(a) OQL - $80,000. 

(b) Catherine Renner $20,000. 

2. The emotional harm payment is to be made in the following amounts:- 



 

 

(a) $65,000 to Kiri Nikora for herself and her daughter. 

(b) $35,000 to Mrs Johanna Clay. 

3. The defendants are fined a total of $63,600 to be paid as:- 

(a) OQL, 36 monthly instalments of $500 and 12 monthly instalments of 

$3000 – a total of $54,000. 

(b) Catherine Renner 48 monthly instalments of $200 – a total of $9600. 

4. The fine imposed upon OQL attaches to CRN-15070501912.  OQL is 

convicted and discharged on the remaining charges CRN-15070501908, 

CRN-15070501910, CRN-15070501911. 

5. The fine imposed upon Mrs Renner attaches to the single charge that she 

faces under CRN-15070501907. 

6. Final suppression orders are made in terms of para [73] above. 

 

 
 
 
P G Mabey QC 
District Court Judge 


