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RULING 1 OF JUDGE G A FRASER  

 

[1] Mr Malcolm has been charged with one count of male assaults female under 

s 194(b) Crimes Act 1961.  The defence have applied for a stay of prosecution 

following the prosecution’s failure to comply with an order of the Court to make 

disclosure, in this case, under the obligations of the Criminal Disclosure Act 2008. 

[2] The defence submit that the failure amounts to an abuse of process and that 

any trial would be a perpetuation of that.  The defence submit that the prosecutor’s 

conduct is so inconsistent with the purposes of criminal justice that to proceed with 

the prosecution on its merits would tarnish the Court’s own integrity or offend the 

Court’s sense of justice and propriety. 

[3] The defence submissions today are that the Crown’s duty to disclose is 

captured by s 34 Criminal Disclosure Act and the obligations also are enshrined in 



 

 

the defendant’s right to a fair trial as determined in the New Zealand Bill of Rights 

Act 1990.  The defence submit that the doctrine of abuse of process is a remedy 

available where it becomes necessary to protect the Court processes from abuse.  It 

acknowledges that it is an extreme step and the discretion is to be exercised 

sparingly.  In this case, it would appear that the submission is based on the 

prosecutor’s conduct being so inconsistent with the purposes of criminal justice that 

to proceed with the prosecution on its merits would tarnish the Court’s own integrity 

or offend the Court’s sense of justice. 

[4] The essential facts are set out in the defence submissions.  What is apparent is 

that the defendant provided instructions to his counsel on 8 September 2015, and at 

that point became entitled to initial disclosure under s 12 Criminal Disclosure Act.  A 

not guilty plea was entered on 15 October and at that point the defendant became 

entitled to full disclosure, as set out in s 13 Criminal Disclosure Act.  A case review 

hearing was held on 9 February where the prosecution’s failure to provide any 

disclosure was raised.  The Court ordered, on that date, that the prosecution make 

disclosure by 23 February 2016. 

[5] On 5 April the matter came back to a case review hearing and the prosecution 

had not made disclosure at that point.  The Court instructed the prosecution to 

provide an explanation for non-compliance with its order by 2.15 pm that day.  At 

2.15 pm the prosecution failed to provide an explanation as to why there had been no 

compliance but promised to comply with the order.  Just before 3.00 pm on that day 

counsel for the defence received by email full disclosure, including the 

complainant’s brief of evidence, without any explanation being provided for the 

delay. 

[6] The defence submit the prosecution’s conduct has been completely 

unsatisfactory, and that ample opportunity had been provided to them to disclose.  

The defence submit that even at the point of the submissions being prepared, that is, 

18 April, no explanation had been forthcoming, effectively placing the prosecution in 

breach of the Court order.  The defence submit that the Court has a wide public 

interest in the efficient and proper administration of justice and that the Court treats 

seriously breaches of its directions or orders, especially a breach of a timetabling 



 

 

order as significant as in this case.  The defence submit that to allow the prosecution 

to proceed would send a wholly inappropriate message to prosecuting authorities 

around the country and a sanction is warranted to ensure compliance.  The defence 

submit that it should not be penalised for bringing the matter to the Court’s attention 

before the beginning of the trial and that the prosecutor’s non-disclosure was blatant, 

and its willingness to ignore Court orders to provide disclosure and explain its 

non-disclosure are totally inconsistent with the Court’s sense of justice and propriety.  

The defence submit that to continue with a trial would tarnish the Court’s integrity 

and that, in these circumstances, the only option is to grant a stay of proceedings. 

[7] The police have filed written submissions in response, and the timeline is 

agreed in this case.  The prosecution submit that the prosecution’s failure to comply 

with an order of the Court does not amount to an abuse of process, and that there has 

been no prejudice caused to the defendant by virtue of any police delay.  The police 

submit that a delay in the commencement of proceedings is not, in itself, sufficient to 

warrant the stay or a dismissal of charge, but it must be shown that the effect of the 

delay is that the prosecution is now oppressive because the defendant will not have 

a fair trial. 

[8] The police submit the critical question is whether, in the circumstances, the 

defendant has been prejudiced in the preparation or conduct of his or her defence by 

the lapse of time.  The prosecution submits a distinction must be drawn between 

specific and general prejudice and that there is specific prejudice occurring where 

a defendant can point to some particular disadvantage occurring as a result of delay 

in bringing the charges.  The police submit that must be a fact-specific enquiry to 

determine whether the defendant has been prejudiced and it must be shown that the 

defendant has been seriously disadvantaged by the absence of evidence.  The police 

submit the essential elements of the defence are unaffected and there has been no 

prejudice to them. 

[9] The police submit and acknowledge that the disclosure in this case was not 

timely and state that this has been a case where, given the movement of the file, each 

police unit relied on the other to have complied with the disclosure requirements, 

and that a long line of oversights is not offered as an excuse but, “it is a practical, 



 

 

administrative reality in this case.”  The police further submit that the failure to 

provide disclosure is due to inefficiency on a number of levels and that the failure 

was not deliberate.  The police have not acted in bad faith, and that the impact upon 

the administrative process, as in resourcing in relation to the file, are a practical 

reality.  In those circumstances, the police submit that there has not been any 

prosecutorial misconduct or abuse.  The delay in proceedings is not undue, all 

relevant material has been disclosed, the defendant has not suffered any prejudice, 

there is strong evidence linking the defendant to the assault allegation, and it is in the 

interests of justice that the defendant stands trial on the charge of male assaults 

female. 

[10] Turning to what I call the discussion threads of this case, in 

R v Pahau (2001) 19 CRNZ 23 (CA) the Court of Appeal noted that, in the 

circumstances of that case, an adjournment to meet any prejudice that the 

appellant might have suffered was the obvious course.   

[11] In R v Pahau at para (20) the Court said: 

…an adjournment is the appropriate method of dealing with any prejudice to 
the accused.  The interest of the community in ensuring that guilty persons 
are convicted outweighs any procedural defect or delay which can be 
rectified by granting an adjournment. 

[12] In Attorney-General v District Court at Hamilton [2004] 3 NZLR 777 at 

para (29), Randerson J stated that: 

The justification for staying a prosecution is that the Court is obliged to take 
[the] extreme step in order to protect its own processes from abuse.  It does 
so in order to prevent the criminal processes from being used for purposes 
alien to the administration of criminal justice under law. 

Further in that paragraph he said: 

But the focus is on the misuse of the Court process by those responsible for 
law enforcement.  It is whether the continuation of the prosecution is 
inconsistent with the recognised purposes of the administration of criminal 
justice and so constitutes an abuse of the process of the Court. 

[13] At para (34) of that case, Randerson J said: 



 

 

The jurisdiction to stay or dismiss must be exercised sparingly and only in 
the clearest of cases.  Abuse of process is a flexible remedy designed to be 
adapted to different situations as they arise.  But there are at least 
two categories where the Court may act.  First, where the prosecutor’s 
conduct would preclude a fair trial [and, secondly], where the prosecutor’s 
conduct is so inconsistent with the purposes of criminal justice that to 
proceed with the prosecution would tarnish the integrity of the Court or 
offend its sense of justice and propriety. 

[14] At para (47) of that decision, Randerson J said: 

As well, in both cases the Court should ordinarily consider a range of 
alternative remedies before taking the serious step of entering a stay or 
dismissal of the prosecution.  If the accused’s right to a fair trial can be 
secured by remedies short of stay or dismissal, then those remedies are 
generally to be preferred. 

[15] At para (57) also His Honour Randerson J set out the factors to be 

considered.  He said, “The Court’s approach must always be discretionary in nature 

and requires the exercise of judgment rather than the application of inflexible rules” 

and he set out relevant considerations that would include: 

a)  Whether the failure to disclose is due to inadvertence, inefficiency or to 
deliberate conduct; 

b)  Whether the police or [the] prosecuting agency has acted in good faith;  

… 

d)  The extent of any prejudice to the accused in the conduct of his or her 
defence… 

e)  Whether the accused can nevertheless receive a fair trial without undue 
delay; [or] 

f)  Whether remedies short of stay or dismissal could achieve a fair trial. 

[16] At para (58) he said: 

The right of the accused to a fair trial is an absolute one.  However, in 
considering whether the accused’s right to a fair trial is infringed, it is also 
relevant to weigh the community’s interest in bringing to justice those 
alleged to be guilty of criminal offending.  As the cases emphasise, a stay or 
dismissal of a criminal prosecution is a very serious step and one which is 
only to be taken in a clear and compelling case. 

[17] In a decision of the High Court, Police v Elliott HC Tauranga 

CRI-2004-470-29, 21 October 2004, Cooper J said at para (47): 



 

 

In my view, the preponderance of authority now is that in ascertaining 
whether, as a result of non-disclosure of a brief of evidence, there has been a 
breach of the rights protected by s 24(d) or s 25(a) of the New Zealand Bill 
of Rights Act 1990, it is necessary to consider all the circumstances and ask, 
in particular, whether the non-disclosure has resulted in prejudice to the 
accused in the preparation of his or her defence [….] It will only be if there 
has been prejudice that it will be necessary to consider what remedy should 
appropriately be granted. 

[18] At para (57) of that decision, he said: 

In my view, the extreme step of dismissing a prosecution on the basis that 
a relevant brief of evidence has not been disclosed by the prosecution prior 
to the hearing should not be taken unless it can be demonstrated that that 
failure has resulted in actual prejudice to the defence.  It is plain from the 
cases to which I have referred that non-disclosure of a brief does not 
automatically prejudice the defence. 

[19] In Adams on Criminal Law, chapter 5.4.12, the learned authors state: 

The critical question will be whether the failure to make proper disclosure 
has prejudiced the defendant and whether any prejudice can be cured by 
adjournment of the proceedings or otherwise.  On the contrary, the presence 
or absence of prejudice and the extent of any prejudice which is present are 
critical factors in determining what remedy, if any, should be granted. 

[20] Looking at all of that in relation to this case, and turning back to the matters 

set out by His Honour Randerson J, in terms of whether the failure to disclose is due 

to inadvertence, inefficiency or deliberate conduct, I have determined here that the 

failure to disclose is as a result of inefficiency and inadvertence and not deliberate 

conduct, and I refer back to what the police have submitted at paragraphs 16 and 27 

of their submissions in that regard.  I agree that in this case the failure to disclose 

was not deliberate and that these were not actions of bad faith by the police but is, in 

fact, an impact upon the administrative processes and resourcing in relation to the 

file, which I accept are a practical reality. 

[21] Commenting and taking that matter further, the police clearly need to review 

its processes and create a system where this situation ordinarily does not occur and 

run the risk of applications such as this being raised on future occasions.   



 

 

[22] In any event, I determine that this was not deliberate conduct and was a result 

of inefficiency and inadvertence.  I do not determine that the police have acted in bad 

faith in this case. 

[23] The extent of any prejudice to the accused.  There is no prejudice to the  

defendant that cannot be cured by a hearing date being set sufficiently far out for full 

instructions, and consideration of those before hearing.  I am of the view the 

defendant can receive a fair trial in this case despite any delay, and remedies short of 

a stay or dismissal could achieve a fair trial.  In this case, an adjournment to a 

hearing date giving sufficient time for taking of full instructions is the appropriate 

one. 

[24] As said in Police v Elliott, I have concluded that in this case that the extreme 

step of dismissing a prosecution, on the basis of a relevant brief or briefs or full 

disclosure not being disclosed at a point well before the actual hearing date, should 

not be taken in circumstances where it has not been demonstrated that the failure has 

resulted in actual prejudice to the defence.  Any prejudice can be cured by a date of 

hearing being set at a date sufficiently beyond today to determine that there is in fact 

no prejudice.  In my view, that is the remedy. 

[25] In that event, in the absence of any actual prejudice, the application to stay is 

dismissed. 

 
 
 
 
 
 
G A Fraser 
District Court Judge 
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