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ORAL JUDGMENT OF JUDGE A E KIERNAN  

 

[1] MT is before the Court for a disposition, an order having been made under s 

14 Criminal Procedure (Mentally Impaired Persons) Act 2003 by a Judge on 26 

January this year.  That order essentially was to the effect that the defendant was 

unfit to stand trial. 

[2] Mr MT had been charged with an offence of wounding with intend to cause 

grievous bodily harm.  That offence on 29 November 2015.  There was a  

s 9 hearing on the 16 December and then as a result of the reports provided by  

Dr Kelly and Dr Gupta which both came to the conclusion that he suffered from a 

mental impairment, and was likely to be found unfit to stand trial.  At the Court 

hearing on 26 January Judge Ryan came to that conclusion.  Report was then ordered 

under s 23 of the legislation, and Mr MT has been in the Mason Clinic since that 

date.   



 

 

[3] He has been brought to Court today though the Court should have arranged 

an AVL appearance to the Mason Clinic so that he did not have to be brought to the 

courtroom.   

[4] I have announced my decision in Court but I am now setting out the reasons 

for it.  The order that I have just made is under s 25(1)(a) of the Act and I will 

explain the reasons for that.  I have also ordered a stay under s 27 of the Act. 

[5] The report ordered by Judge Ryan is now before the Court dated 1 March 

completed by Dr Joseph.  It is a comprehensive report and had, of course, the 

advantage of all the previous information available, and contains significant 

information about Mr MT’s life, his past psychiatric and medical history, and also his 

drug and alcohol history.   

[6] Since his admission to the Mason Clinic on 26 January there has been  

of course care by the responsible clinicians, and there are reports or there is a record 

in the report of Dr Joseph about that. 

[7] There was also an account headed “Forensic history” and a further account of 

the index offence.  There is information also in Dr Joseph’s report from  

Mr MT’s family, and there is the usual risk assessment.  In terms of risk management 

the view expressed at paragraph 61 is that if he were to be immediately released into 

the community, there is a high probability that his follow-up care plan would not 

succeed.  He is unable to return home, and in any event that would not be considered 

a safe placement for him, therefore the appropriate services would need to find an 

alternative residential facility that was safe.  He does not meet the criteria for 

intellectual disability of development origin, and therefore input from National 

Intellectual Disability Agency is not feasible. 

[8] The doctor’s opinion is that Mr MT suffers from a major neurocognitive 

disorder due to traumatic brain injury that appears to have occurred in 1988.  He 

would fulfil the criteria for mental disorder in s 4 Mental Health (Compulsory 

Assessment and Treatment) Act 1992. 



 

 

[9] There is an account of intellectual disability as assessed some years ago, and 

with regard to disposition Dr Joseph notes that since Mr MT does not meet the 

criteria for intellectual disability as defined in the Intellectual Disability Compulsory 

Care and Rehabilitation Act 2003, disposition options under that Act are not 

available to the Court.  In her opinion the options that are available to this Court 

today would be under s 24(2)(a) as a special patient, or s 25(1)(a) as a patient under 

The Mental Health (Compulsory Assessment and Treatment) Act. 

[10] The doctor carefully reviews the issues with regard to s 24(2)(a) in other 

words a designation as a special patient.  In her opinion that may be too restrictive, 

and would not be necessary if an alternative order under s 25(1)(a) could ensure that  

Mr MT could be treated, managed, rehabilitated and safely reintegrated into the 

community. 

[11] The doctor at paragraph 76 reviews the likely care and management that 

would occur under s 24(2)(a).  Then paragraph 77 suggests that if an order under  

s 25(1)(a) were made a compulsory inpatient treatment order, his psychiatric care 

could be provided as a committed patient at a secure treatment facility such as the 

Mason Clinic, and issues that had occurred previously under a compulsory 

community treatment order would be less likely to recur.  The management plan at 

the Mason Clinic would in fact be similar to that outlined under the s 24(2)(a).   

[12] But as the doctor notes it is possible that he may not require a lengthy stay at 

the Mason Clinic if there is the opportunity for his safe reintegration to the 

community.  That could therefore be a less restrictive option for MrMT, and in the 

doctor’s opinion he would have access to the diagnostic and rehabilitative 

programmes in this service. 

[13] So the final recommendation of Dr Joseph is that Mr MT would need to be 

initially managed in a secure treatment facility such as the Mason Clinic prior to his 

safe integration to community.  A long-term placement would likely be in a 

community-based rehabilitative care facility for traumatic brain injury and  

mental illness such as Goodwood Park.  So the recommendation in the report is for 



 

 

disposition under s 25(1)(a).  A bed is available for this purpose at the Mason Clinic 

immediately and that has been confirmed with the clinical director. 

[14] Mr Tomlinson has filed some brief helpful submissions.  He submits that the 

most appropriate order would be to treat Mr MT as a patient under  

The Mental Health (Compulsory Assessment and Treatment) Act 1992.  But the most 

appropriate outcome if it was possible would be that he treated under the  

Intellectual Disability Compulsory Care and Rehabilitation Act, and clearly that is 

not possible today. 

[15] Mr Tomlinson clearly in his submissions supports much of what the doctor 

has said in her report which I have repeated.  He has also referred to the fact that the 

community treatment order imposed previously did not provide ongoing intensive 

care and supervision.  Also as Mr Tomlinson points out at that time Mr MT was able 

to live with his family and that is not possible now. 

[16] The inpatient order will mean that he cannot be released until proper 

accommodation is found and that accommodation would be obviously supervised. 

[17] So Mr Tomlinson’s overall submission is that a s 25(1)(a) order is 

appropriate. He points out that Mr MT has responded to supervision and oversight, 

and that order would address the concerns about further offending and also 

rehabilitation. 

[18] So having explained the expert information that the Court has today from  

Dr Joseph, the submissions of counsel, and prosecution I understand are in 

agreement with the disposition that is recommended when Mr MT was in Court, I 

made an order under s 25(1)(a) Criminal Procedure (Mentally Impaired Persons) 

Act.  So this is an inpatient order.  I will note the file also that I have ordered a stay 

under s 27. 

 

 
 
 
A E Kiernan 
District Court Judge 
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