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[1]

This judgment is being dictated at the conclusion of a four hour settlement

conference involving the testamentary promises and family protection claims
brought against the estate of the late Mr Winter. All of the deceased’s children and
his wife are present; two of the children having come from Australia.
[2]

Not only is there money in the estate but there is also a significant amount in

a family trust set up by Mr Winter some years before his death.
(a)

In essence the estate has cash assets of $650,000, tractors and a 1928
Whippet motor car, estimated in total to be worth $50,000.

In

addition there is a further $25,000 held in a contingency fund. Mr
Kirkland, who is one of the trustees, estimates that after all expenses
are taken into consideration; this will probably leave $15,000 for
distribution.
(b)
[3]

The trust has assets of approximately $600,000.

All matters have been settled, but that process began with the three trustees of

the family trust, who are all present today, agreeing that the $600,000 in the family
trust would be used to purchase a home for Mrs Winter on the basis that she would
meet all of the outgoings and keep the property properly maintained. This home
would be retained in the trust while she required it, but with the understanding that if
she were wishing to move from that home into a retirement village, that it would be
sold and the proceeds used to purchase an interest in a dwelling for her in the
retirement village. If there were to be a surplus, then it would be distributed equally
between the four children.
[4]

On that basis, Mrs Winter is willing to accept a settlement of the family

protection claim which would involve:
(a)

Mrs Winter receiving $345,000, (which includes a half share of the
$15,000 net contingency fund) together with half of any surplus over
and above that $15,000 should the estimated expenses prove to be less
than anticipated.

(b)

The tractors and the 1928 Whippet are going to Nigel; and

(c)

The four children sharing $320,000 (including one half of the $15,000
contingency fee) and the other half of any surplus, if any. That money
is to be divided between them in proportions upon which they have
agreed but not revealed today for the purposes of settlement.

[5]

All parties are agreed that Mr Kirkland is able to immediately distribute the

funds held by him in the estate; he indicates that should occur by the end of the
week. He will draft the order in these proceedings once this Judgment has been
distributed.
[6]

For myself I record that this is a proper settlement of the testamentary

promises and family protection proceedings and is in accordance with the Act.
[7]

There will be orders by consent in terms of paragraph [4] above.

[8]

Costs will lie where they fall. Mr Kirkland’s costs will be met by the estate

and the trust in whatever proportions he decides is appropriate.
[9]

As is obvious, Mr Kirkland will be distributing $320,000 to the children’s

solicitors and $345,000 to the widow’s solicitors immediately, despite the order not
being formally sealed at that time.

Judge C P Somerville
Family Court Judge

