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Background 

[1] On 16 October 2015, the applicant was charged with obtaining control over a 

Ministry of Social Development benefit by deception and without claim of right in 

contravention of s 240(1)(a) and 241(a) of the Crimes Act 1961.  The applicant 

appeared in Court on 16 October and was remanded to 30 October in order to apply 

for legal aid.  On 30 October he appeared, represented by counsel and entered a 

guilty plea to the charge.  He was remanded to 3 December for a pre-sentence report 

and sentence.  On 3 December he indicated, through counsel, an intention to apply to 

vacate his plea.  Various timetable orders were made.  His application was heard on 

2 March.   

 



 

 

The law 

[2] The law in relation to applications under s 115 Criminal Procedure Act 2011 

is: 

(i) The decision to allow a guilty plea to be withdrawn is a discretionary 

one.  The Court should only grant leave if it is in the interests of 

justice to do so.1

 “In determining the interests of justice, the Court should have regard 

for the interests of the defendant as well as victims and witnesses.” 

   

(ii) The onus of making out the relevant grounds rests on the defendant as 

applicant. 

[3] As a summary of the circumstances in which the Court may exercise its 

discretion to allow a guilty plea to be withdrawn the cases provide: 

(i) If the defendant did not appreciate the nature of the charge, or did 
not intend to admit his or her guilt, or if on the admitted facts the 
defendant could not have been guilty of the offence charged – R v 
Taylor.2

(ii) If the defendant’s ability to determine whether or not to plead guilty 
was affected by a permanent impairment or lack of capacity or by ill 
health or other circumstances – Leeder v Christchurch District 
Court.

 

3

(iii) If there is a possible defence to a charge of which the defendant was 
unaware when she pleaded guilty, whether because of incompetent 
legal advice or otherwise – Sharp v District Court of Whangarei, R v 
Merrilees, Watts v R.

 

4

(iv) If there is some impropriety in the conduct of the proceedings or of 
the prosecution – R v Nevan

 

5

[4] Leave will seldom be given when the defendant has had competent and 

correct legal advice before the plea – R v Stretch.

 

6

                                                 
1 R v C CA 59/02, 28 May 2002. 

 – or, except in very rare 

circumstances, if the Court is satisfied that the plea was made freely on an informed 

2 R v Taylor [1967] NZLR 577. 
3 Leeder v Christchurch District Court [2005] NZAR 18 (HC). 
4 Sharp v District Court of Whangarei [1999] NZAR 221 (HC); R v Merrilees [2009] NZCA 59; 

Watts v R [2011] NZCA 41. 
5 R v Nevan [2006] NSCA 72. 
6 R v Stretch [1982] 1 NZLR 225 (CA). 



 

 

basis.  This includes if the defendant has an arguable defence which he or she chose 

not to advance after proper advice about the charges and the quality of the defence.7

Circumstances leading to this application 

 

[5] Prior to the applicant being charged, he was interviewed first on 11 December 

2014 and again on 1 October 2015.   

[6] In December 2014, the applicant was interviewed by Kathy Fergus, a senior 

investigator with the Internal Fraud Unit of the Ministry of Social Development.  

Also present at the interview were Simon Reger, described as a team leader, and Sera 

Kelemete, described as the applicant’s support person.  It appears the interview 

lasted a little over two hours.  A transcript has been filed.   

[7] The second interview in October 2015 was carried out by Constable Augusta 

Kennedy.  The interview was carried out under caution with the applicant’s rights 

being appropriately explained.  The interview took approximately one hour, 22 

minutes and was recorded by DVD.  A transcript of this interview has been filed.   

[8] In the first interview, the subject matter of the inquiry was adequately 

explained at the outset.  The applicant had an opportunity to explain the background 

with regard to the family home.  There does not appear to be, at least on the face of 

the transcript, any suggestion of confusion on the part of the applicant.  Very early in 

the interview he indicated that he had a family funeral the following day and said, 

“What it is, is I want to come clean and just admit to everything”.  Shortly 

afterwards he also said, “I want to admit that I do have a bit of a weakness and one 

of them is gambling”.  He went on to admit gambling online on Facebook.  The 

interviewer then explained that there was a need to “narrow it down rather than just 

you saying I admit to everything”.  Certain details were then explored in the 

interview such as the applicant transferring money into his own account by online 

banking.  The applicant went on to admit buying “coins” on Facebook for his online 

gambling.  Some further detail was given by the applicant.  The applicant clearly 

admitted taking money intended to fund the family home for his gambling purposes.  

                                                 
7 Hussien [2011] NZCA 58 at 22. 



 

 

Specific amounts spent were revealed by the applicant.  The applicant admitted 

hiding his spending.  The person from whom the spending was deliberately hidden 

was “Kimi”. 

[9] During the interview the applicant took a break and had a discussion with his 

support person and the interview recommenced.  The applicant explained the 

mechanics of transferring money from “Kimi’s” account to his own to cover 

gambling payments.  Specific payments on a spreadsheet prepared by the 

interviewers were referred to.   

[10] In the second interview, in October 2015, the applicant was made aware that 

his answers would be recorded and may be given in evidence.  He was given the 

opportunity to speak to a lawyer without any cost.  The purpose of the interview was 

explained.  Reference was made to the earlier interview.  The transcript of that 

interview was present during the second interview.  Much of the first interview was 

read and specifically the admissions.  After the earlier interview was read either to or 

by the applicant in full a short break was taken.  The applicant confirmed that what 

had been read was accurate and that everything he said in his earlier interview was 

correct.  Further to that, the applicant confirmed again that he had made quite a few 

transfers from “Kimi’s” account to his own and that on other occasions he spent 

money using “Kimi’s” EFTPOS.  Again the applicant confirmed that he was 

spending the money that he was taking on “slot machine games online”.  Towards 

the end of the police interview the applicant again confirmed that he understood that 

what he was doing was wrong.  He concluded the interview by confirming that he 

was telling the truth.   

[11] The applicant gave evidence at the hearing of this application confirming, as 

accurate, the contents of two affidavits sworn in support of the application.  In those 

affidavits he makes the claim that he had “taken the rap” for something that he had 

not done.   

[12] Cross-examined on his evidence, the applicant confirmed that when he 

entered his guilty plea he was legally represented by Ms Oliver.  He confirmed that it 

was his idea to plead guilty and that he had, at no time, told his lawyer that he did 



 

 

not commit the crime charged.  He rejected the suggestion that his guilty plea 

reflected the fact that he was in fact guilty.  He further confirmed that prior to 

pleading guilty he had received some advice from his counsel regarding sentencing.  

He confirmed that he had expected to be sentenced at some stage following his 

guilty plea.  He also confirmed that prior to pleading guilty he had read the Summary 

of Facts.   

[13] The summary is relatively short.  It states that the applicant was approved by 

Child, Youth and Family to provide care in a family home supporting an existing 

primary family home caregiver, Kimi Rewi.  It states that the applicant maintained 

“the financial and administration for the home”.  It states that approximately $2500 

fortnightly was placed into Kimi Rewi’s bank account by the Ministry of Social 

Development to cover the expenses of running the house and caring for the children.  

It states that the complainant, Kimi Rewi, allowed the defendant to access her online 

banking and EFTPOS card with the understanding that the money would be used for 

running the house.  It also states that from 26 October 2013 to 15 May 2014 the 

applicant used $13,242.91 to make payments from Rewi’s bank account to Facebook 

and Google Play and also that from 11 June 2014 to 24 October 2014 the applicant 

transferred $10,683.50 from the complainant Rewi’s bank account to his own bank 

account.  It confirms that he transferred back into Rewi’s bank account a total of 

$666.25.  It confirms that the applicant’s explanation was that he used the money to 

pay for online games.  It concludes with an indication that $23,260.16 is sought by 

way of reparation.   

[14] In further cross-examination the applicant confirmed that, when he pleaded 

guilty, he understood that the Ministry of Social Development wanted him to repay 

$23,000.  He claimed that the detail in his interview was made up by him.  He 

further claimed that specific detail relating to the amount that he would pay for 

“coins” was made up and that he did not know how much the playing of online 

games cost.  He claimed that the specific reference, in the second interview, to a 

spreadsheet setting out particular payments was a surprise to him during the 

interview.  Referred to specific parts of his bank statements, the applicant blamed 

Kimi for certain items of expenditure.  He claimed that he never really had access to 

her accounts.  He did accept the proposition that the bank statements appeared to 



 

 

assist in establishing his offending.  In re-examination he claimed that at the time of 

the Ministry of Social Development first interview he was very tired as it was 

towards the end of the year.  He explained that he thought the best way to relieve the 

stress from which he was suffering at the time was to admit the offending.  The 

applicant also filed an affidavit from Hirini Kaa.  This affidavit is largely a character 

reference.  It contains a passage of hearsay evidence suggesting that “Kimi” shared 

with the deponent that she had a significant gambling problem.  This was 

presumably to support the proposition that the documentary evidence pointing to 

spending on gambling sites arose from Kimi’s and not the applicant’s activities.   

The applicant’s argument 

[15] The applicant submits that by his own foolish act he pleaded guilty to the 

charge, but is innocent of it.  It is submitted that his innocence is fully deposed to in 

his affidavits and oral evidence.   

[16] It is submitted that it is significant that he has sought to vacate his plea of 

guilty before sentencing and that that strengthens his position.   

[17] It is also submitted that apparent admissions of offending are not in 

themselves a bar to granting the application.  Nor is the receipt of competent legal 

advice.  It is accepted by the applicant that he received competent legal advice.  No 

criticism is levelled at his former counsel.  She is known to this Court as a competent 

and thorough lawyer.  Essentially, it is submitted that a miscarriage of justice could 

occur if he is refused permission to vacate his plea against the possibility that he may 

be innocent.   

The respondent’s position 

[18] The respondent submits that here, where there has been no criticism of 

counsel representing the applicant at the time of his plea, and where he has entered 

his guilty plea with his eyes open, knowing exactly what he was doing and knowing 

the consequences, namely the risk of a sentence including reparation, the plea should 

not lightly be set aside. 



 

 

[19] The respondent further submits that in the light of two clear admissions in 

recorded interviews (the first of which was repeated verbatim in the second and 

adopted) and a knowing plea accompanied by competent legal advice, he has no 

viable defence.  Essentially, it is submitted that the proposed defence lacks bona 

fides.   

[20] The respondent draws the Court’s attention to the judgment of Asher J in 

Joshi v R8

[22] The onus is on the applicant to clearly establish that he had an 
arguable defence.

 where at paras [22] and [23] Asher J said: 

9  It is not necessary for the applicant to prove the defence 
would inevitably succeed, or even be highly likely to succeed.  As the Court 
of Appeal stated in Cooper v R10

 In the context of considering the adequacy of advice 
about possible defences, various terms have been used to 
describe the nature of the defence required, including an 
“arguable defence”, a “tenable defence”, a “credible 
defence”, or a “discernible defence”.  In a case involving 
Arms Act charges, Randerson J referred to a “reasonably 
arguable” defence which “ought to be heard”.   

: 

[23] The Court considered the adequacy of advice cases cited to them all 
have the “common denominator” of a defence with some substance.  
Although the Court did not expressly comment on the merits or otherwise of 
the test applied in England by which the applicant must establish the defence 
would “quite probably” succeed, it appears the Court was inclined to not set 
the bar that high.   

 

[21] Here the respondent invites the Court to consider the admissions at both 

interviews, the considerable detail in the first interview repeated in the second, the 

admissions of gambling online on Facebook, the admissions including a considerable 

amount of detail and amounts spent, that the admissions conform closely to bank 

statements and thus conclude that the veracity or bona fides of the claimed defence 

are lacking.   

 

                                                 
8 Joshi v R [2015] NZHC 2022 [26 August 2015]. 
9 Sharp v District Court at Whangarei [1999] NZAR 221 (HC) at [233]. 
10 Cooper v R [2013] NZCA 551 at [20]. 



 

 

Conclusions 

[22] The salient features of the applicant’s position are: 

(i) On 11 December 2014, he admitted the underlying facts which 

underpin the charge. 

(ii) On 1 October 2015, he specifically adopted and repeated his earlier 

admissions.  He was under appropriate caution. 

(iii) He secured proper competent legal representation prior to 30 October 

2015.   

(iv) He had read the contents of the Summary of Facts and knew that he 

would be sentenced on the basis of that document.  He knew the 

sentencing involved punishment and possible reparation.  He had had 

some advice about this.   

(v) He made no suggestion to his counsel that he was not guilty.   

(vi) He was not impaired in his judgment in any real or appreciable way 

either at his interviews or when taking advice and pleading.  I 

comment here that, although the applicant explained in his oral 

evidence that he was tired in his first interview, his explanations for 

twice admitting the offending (including the detail of some 

transactions) and pleading guilty, in some measure lacked an air of 

reality.  In any event, his admissions are consistent with documentary 

evidence in the form of bank statements.  He has, on this, his own 

application, given no credible reason why if “Kimi” is the offender, 

she would use his bank account.   

[23] Whatever terminology is adopted, it is my clear view that I have to make an 

assessment of not just whether a technically available defence exists, but also 

whether it has any realistic prospects of success.  I do that bearing in mind that the 

context of the assessment is an application to vacate a guilty plea where the onus of 



 

 

making out the relevant grounds rests on the applicant.  The defence offered, namely 

a complete denial and blaming another household member, is at least technically 

available.  However, in the context in which it is now proffered, measured against 

the earlier admissions, it is neither tenable, credible nor reasonably arguable.   

[24] It is not in the interests of justice to grant leave to the applicant to vacate his 

guilty plea and, accordingly, the application is refused.   

 
 
 
 
 
 
R G Ronayne 
District Court Judge 
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