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NOTES OF JUDGE S B EDWARDS ON SENTENCING

 
 

[1] Rhys Noel Johnston, you are for sentence on five representative charges of 

possessing objectionable publications. 

[2] In January 2014, your ex-wife reported to police that she had found child 

exploitative material on your cellphone when the two of you were still living 

together.  The police seized two computers you had at home and your cellphone.  

Around 1300 images and one video on those devices were deemed to be 

objectionable child exploitative material. 

[3] The United Kingdom’s Sentencing Guidelines Council produced guidelines 

in 2007 which divides objectionable images into five levels or categories.  These 

range from sadism and bestiality involving either adults or children at level 5, to 

penetrative sexual activity between children and adults at level 4, non-penetrative 



 

 

sexual activity between adults and children at level 3, sexual activity between 

children or solo masturbation by a child at a level 2 and nude images of children or 

erotic posing with no sexual activity at the lowest level, level 1. 

[4] These guidelines have recently been updated and the categories merged into 

three categories, A to C, but as your offending occurred between 

2011 and early 2014 the 2007 guidelines still apply.  The New Zealand 

Court of Appeal approved the use of these guidelines in this country in a case called 

R v Zhu.1

[5] In your case, the majority of images found, 1126, were at level 1.  Of 

concern, the next highest number of images, 92, were at level 4, depicting 

penetrative sexual activity between adult males and children of both genders, 

ranging from infants to teenagers.  Fifty of the images depicted sexual activity 

between children aged between six and 16, at level 2, while 35 images and the video 

file were at level 3, non-penetrative sexual activity between adults and children.  A 

single image was at level 5, showing the sadistic sexual abuse of a girl of around the 

age of eight. 

  

[6] The police contend that further analysis of your computers and cellphone 

showed a large number of Internet searches for child exploitative material, using 

words like, “small”, “tiny”, “boys”, “girls,” “under age” and “pre-teen” in 

conjunction with very sexual explicit terms. 

[7] Your explanation from the outset was that you were searching for images you 

believed had been posted on the Internet showing your own sexual abuse as a child.  

You also explained, as you did in the pre-sentence report, that rather than being 

deliberate searches, you were looking at adult pornography when pop-ups appeared. 

You clicked on those and they led to the child pornography sites and that is where 

you first saw what you believed to be a photograph of yourself being abused. 

[8] Today Mr Hewson has reminded me that in the course of a trial last year there 

was also some question about whether you were responsible for all of the searches as 

                                                 
1 R v Zhu [2007] NZCA 470. 



 

 

you were not the only person who had access to one of the computers over that 

period.   

[9] I take all of those matters into account in assessing the appropriate 

starting point for this offending. 

[10] Your personal circumstances are that you are 23 years old and currently live 

and work in Blenheim.  You have no relevant previous convictions.  You are assessed 

by the probation officer who completed the pre-sentence report as genuinely 

remorseful and at a low risk of re-offending. 

[11] You maintain you did not look at these Internet sites to satisfy any sexual 

needs or desires and you are willing to undertake appropriate counselling or 

treatment. 

[12] Based on the UK sentencing guidelines and on decisions of the higher Courts 

in this country I consider the appropriate starting point for your offending is 

15 months’ imprisonment.  A comparable case is that of Doran v Police,2

[13] In my view you are entitled to some discount for personal mitigating features, 

including your absence of any previous relevant convictions at the age of 23 and 

your genuine shame and remorse over this offending.  I reduce the starting point to 

13 months’ imprisonment on that basis.  Allowing a discount for your guilty pleas 

takes the end point down to 10 months’ imprisonment. 

 where a 

two year starting point was upheld on appeal.  However, while the total number of 

images was similar, the offending in that case involved a larger number of images at 

the higher levels 3 to 5. 

[14] The question then arises as to whether it is appropriate to commute that short 

sentence of imprisonment to one of home detention. 

[15] The Court of Appeal has made it clear that there is no particular type of 

offence for which home detention is not an available option; it depends on balancing 

                                                 
2 Doran v Police [2012] NZHC 468. 



 

 

the seriousness of the offending with other factors including your personal 

circumstances and the purposes and principles of sentencing, in order to decide 

whether or not home detention is an appropriate sentencing response. 

[16] An additional question which arises for me in this case is what can or is likely 

to be achieved in terms of rehabilitation by a short sentence of imprisonment or 

home detention.  My concern in cases like this is that the public interest is best 

served by ensuring that while the sentence imposed on you has a punitive and 

deterrent effect, it also assists in your rehabilitation. 

[17] Another option in this type of case is a sentence of intensive supervision with 

a condition that a community-based sex-offenders programme such as WellStop is 

completed.  This is not an option in your case because the nearest available WellStop 

programme is in Christchurch and it is not practical to require you to travel weekly 

from Blenheim to Christchurch to complete it.  What can be offered to you as part of 

a sentence of home detention is regular appointments with a departmental 

psychologist. 

[18] I am satisfied, given your age, your absence of previous convictions, your 

willingness to look at the issues that lie behind this offending, and the need to 

impose upon you the least restrictive outcome appropriate, that home detention is the 

appropriate sentencing response. 

[19] On each of these charges you are sentenced to home detention for a period of 

five months.  That sentence will commence on Friday 18 March to enable you time 

to travel back to the home detention residence in [location deleted], near Blenheim.  

The special condition is that you attend a psychological assessment with a 

departmental psychologist and attend and complete any treatment or counselling as 

recommended by that assessment to the satisfaction of your probation officer and the 

treatment provider. 

[20] The standard post-detention conditions will apply until six months after the 

detention end date.  The special condition I have referred to will continue to apply as 

a post-detention condition until six months after the detention end date. 



 

 

[21] At the request of the prosecution, I make an order for the destruction of the 

two computers and the Alcatel cellphone.   

 

 

S B Edwards 
District Court Judge 
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