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RULING 2 OF JUDGE E M THOMAS
[Exception to witness exclusion order]

A. The officer in charge, Mr Broad, may be present in the courtroom or follow

the livestream throughout the trial.

WORKSAFE NEW ZEALAND v WHAKAARI MANAGEMENT LIMITED [2023] NZDC 14809 [19 July
2023]



B. Prosecution witnesses Dr Proctor, Dr Peace and Mr Gibson may be present

in the courtroom or follow the livestream during the evidence of Dr Jolly.

REASONS

Introduction

[1] Ladies and gentlemen, excluding witnesses is a routine order that we make in
trials to ensure that anyone who is going to be a witness is not able to follow what
witnesses before them are saying, for obvious reasons. We commonly have exceptions

to that from time to time.

Officer in charge, Mr Broad

[2] The first exception is the officer in charge who can be present for the entire
case. The purpose of the officer in charge being present is, if there are any questions
that WorkSafe’s counsel need answered about anything that arises during the trial, he

is available to them to be able to answer those questions.

Expert witnesses during the evidence of Dr Jolly

[3] The next exception concerns the next witness, Dr Jolly. I have no idea what
Dr Jolly is here to talk to us about. I hear the evidence at the same time that you all
hear the evidence. I do know that as part of WorkSafe’s case it intends to call some
expert evidence later in the trial. It has been signalled already this morning that there
is likely to be some defence expert evidence to be given in the trial. Again, I do not

know at this point what any of that expert evidence is going to be.

[4] It is common for experts to give conclusions or opinions based on whatever
the scenario is that the trial is all about. Obviously, it is very difficult for experts to be
able to give those sorts of opinions if they do not know what it is that we are all talking
about. That is why commonly they may be present or have access to the evidence in
the trial so that they hear about what has happened, for example on the island, before

they are able to express any conclusions or opinions about that.



[5] Worksafe has asked for three of its witnesses to be able then to follow the
evidence of Dr Jolly: Dr Proctor, Dr Peace and Mr Gibson. I cannot say whether they
should or should not, based on what Dr Jolly is going to say or what they are going to
say, because I do not know what any of them are going to say. These are exactly the
sorts of discussions that counsel need to have and exactly the sort of protocols that
counsel need to agree upon before a witness is called. This is exactly the reason we
built in time on Friday afternoons and Monday mornings. To have these discussions,
to develop and decide upon these protocols, not to waste time as we have done this

morning.

[6] Given no party now opposes WorkSafe’s application for those expert witnesses

to be able to follow the evidence of Dr Jolly, I make that exception.
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