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MISTRIAL 

 

 

[1] The defendant James Symons is on trial for alleged male assaults female 

charges and assault with intent to injure relating to two incidents.  We have reached 

the stage where he is under cross-examination by Crown counsel and some issues have 

arisen.  For the moment, however, I am dealing only with an application for a mistrial 

by reason of a reference to his having been imprisoned.  It appears in the transcript at 

page 56, where there is a reference to a witness by the name of Dean, who is to be 

called to give evidence to support an allegation by the defence that the complainant is 

motivated to give false evidence against the defendant. 

[2] Counsel asked: He says, or he will say when he gives his evidence, that you 

began telling them that you were being pressured by certain people, not James? 

Answer by the complainant: James has been in prison with Dean and I have had phone 



 

 

calls set out through a private 0800 number, other family members and also me and 

other people to try and get Dean to be involved and to stop me. 

[3] Mr Stringer contended on behalf of the defendant that this reference to his 

having been imprisoned is prejudicial.  He argued that it cannot be remedied by a 

judicial direction to the jury and that a mistrial should be declared.  Mr Stringer 

realistically accepts that the usual practice of this situation is for the Court to give an 

appropriate direction to the jury. 

[4] I have considered the application and the defence and Crown submissions and 

decided that this is indeed an appropriate case for the giving of a direction to the jury.  

I will consult with counsel as to the form of that direction but, ordinarily, it would be 

short and to the point. 

[5] The relevant considerations include these: 

(a) First, the jury will inevitably learn that Dean is presently a sentenced 

prisoner and has criminal convictions.  So there is the possibility that 

the jury will become aware of the fact that the defendant is associated, 

at least, with a sentenced prisoner. 

(b) Defence counsel argued that it will be difficult for the jury to comply 

with the direction to disregard the reference.  I do not accept that that 

is so.  We give directions to juries upon the basis that they will comply 

with them.  I have my own impression of the jury so far and it is that 

they appear to be careful and attentive and, in my judgement, likely to 

comply with any direction given by the Court, in particular with the 

direction of the kind that I will be obliged to give concerning the 

reference objected to. 

(c) Counsel referred to the kinds of conviction which have resulted in the 

defendant having been sentenced to imprisonment.  Of course, I would 

not mention to the jury any such details, so the jury would not be able 

to be influenced by information of that kind. 



 

 

(d) I take into account that the reference was a short one, one mention only. 

(e) Mr Matthews rightly points out that some time would have elapsed 

since the giving of the evidence and the time when the jury will be 

deliberating.  Of course, they will be reminded of the reference when I 

give the relevant direction, but I am not concerned that this will amount 

to a revival of any great concern.  It seems to me that the context of the 

reference is significant, that is, that this is a case that has its other issues 

and I think the jury is more likely to focus on those issues than a brief 

reference to the defendant having been imprisoned. 

(f) Mr Matthews points out that there may be other defence witnesses who 

will be subject to cross-examination on their prior convictions.  That 

will serve to emphasise a connection of the defendant with persons who 

have criminal convictions.  I will of course be alert to give a direction 

concerning that matter if the defence seek it.  The risk, of course, for 

the defence is that it might just draw attention to something to the 

detriment of the defence.   I am inclined to agree with Mr Matthews 

that it is unlikely that this reference to the defendant personally having 

been in prison will cause the defence additional prejudice. 

(g) The defendant himself, in giving evidence, volunteered a reference to 

his having made a bail application.  In addition, defence counsel put to 

the complainant, erroneously as it turns out, that the complainant had 

given evidence at a bail hearing for the defendant.  Reference to bail 

hearings carry the implication that the defendant was in custody at that 

time.  That may be all that the jury takes of it.  That is, that the defendant 

was in custody on these matters and applied for bail. 

[6] Taking into account all of these considerations, therefore, I am satisfied that 

the matter can adequately be dealt with by an appropriate jury direction and, as I have 

already made clear, I will hear from counsel as to the form of that direction before I 

sum up. 



 

 

 

[7] The application for a mistrial is dismissed. 

 

 

 

 

 

 

 

G S MacAskill 

District Court Judge 

 


