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RULING OF JUDGE N J SAINSBURY  

[1] The defendant, Ngoc Nguyen, faces eight charges.  Six of which are charges 

of importing a Class A controlled drug, namely methamphetamine, one is a charge of 

possession of methamphetamine for supply and the final charge is of possession of a 

utensil, being a glass pipe, for the purpose of smoking methamphetamine. 

[2] This case has started today as a jury trial.  There has arisen at the outset an 

issue that relates to three of the charges.  The defence has filed an application under 

s 147 of the Criminal Procedure Act (“CPA”) for the dismissal of charges 1, 3 and 4.  

There has also been an objection raised to references to cannabis found at an address 

associated with Ms Nguyen.  Accordingly, this ruling deals with the reasons as to why 

the reference to cannabis should be removed in terms of evidence to be presented at 

this trial. 



 

 

[3] Turning first to the s 147 application.  By way of background there are six 

charges of importation.  They relate to specific importations from Canada into 

Auckland.  Three were intercepted, three were not.  The s 147 application relates to 

the three charges that correlate to the three importations that were not intercepted. 

[4] The summary of the six importations is usefully set out in annexe 1, page 111 

of the prosecution photograph and document booklet.  It is helpful to set out a 

summary of this information as it relates to each of the importations.  Importations 

numbered 1 to 6 correlate with charges numbered 1 to 6 in the charge list and in the 

Crown charge notice. 

[5] Charge 1 relates to an importation that arrived in New Zealand on 6 January 

2017.  It was sent to an address in Auckland.  It was from an address in Canada.  It 

turns out this is from a location in British Columbia.  This was not intercepted.   

[6] The second import happened on 12 January 2017.  This was sent to the same 

address as the first importation.  It was intercepted.  It was found to contain 3836 

grams of methamphetamine.  It was sent from an address in Ontario, Canada. 

[7] The third importation was sent on 16 January 2017.  It was sent to an address 

in Auckland different from the first two.  It was sent from an address in Ontario, 

Canada, albeit different from import 2.  It was not intercepted.   

[8] Import 4 arrived in New Zealand on 19 January 2017.  It was sent to an address 

in Auckland different from the previous importations.  It was sent from an address in 

Ontario, Canada, albeit different from the other addresses in Ontario.  It was not 

intercepted. 

[9] The fifth import arrived in New Zealand on 25 February 2017.  It was sent to 

an address in Auckland different from the other importations.  It was from an address 

in Ontario, Canada.  It was intercepted and was found to contain 3907 grams of 

methamphetamine.   



 

 

[10] Import number 6 arrived in New Zealand on 27 February 2017.  It was sent to 

an address in Auckland different from the addresses relating to the other imports.  It 

was from an address in Ontario, Canada, albeit different from the other addresses 

relating to the previous imports.  It was intercepted and was found to contain 3879 

grams of methamphetamine. 

[11] The Crown case is that all six importations happened as part of a joint criminal 

enterprise that involves Ms Nguyen.  It is not the Crown contention that she is the 

principal offender, or necessarily the mastermind, but the Crown argues that she knew 

of the importations.  She knew that they involved a controlled drug and she 

participated in those importations.  Accordingly the Crown argue she is guilty either 

as a joint principal or, at least, a party. 

[12] The Crown relies on the fact that in three of the importations significant 

quantities of methamphetamine were found, close to four kilos per importation.  The 

Crown will invite the jury to infer from the similarity of the importations that those 

that were not intercepted also contained methamphetamine.  The Crown refers to 

evidence from a WhatsApp application on Ms Nguyen’s phone and intercepted text 

messages between her and Mr Phan, who is considered also to be involved in this 

importation, as being evidence to show Ms Nguyen’s active involvement in the 

importations.  The Crown case is necessarily one of inference.  However that of itself 

does not mean that it is weak.   

[13] The s 147 application is in respect of charges 1, 3 and 4, which, as noted, 

correlates to the three importations that were not intercepted.  There are, broadly, two 

bases for the application.  The first is very much a conventional application in terms 

of s 147(4)(c) CPA.  Namely, that as a matter of law, a properly directed jury could not 

reasonably convict the defendant.  In essence, it is argued by the defence that there is 

not sufficient admissible evidence that would allow a jury to safely conclude guilt on 

any of the three charges. 

[14] Mr Reece, on behalf of the defendant, argues that without interceptions 

resulting in actual findings of methamphetamine, it would, in essence, be no more than 

speculation for the jury to conclude that there must have been methamphetamine in 



 

 

these three importations.  The importations may well have been dummy runs to test 

whether this material will get through Customs without obviously being checked.  That 

is a contention that simply cannot be answered by the Crown and so, argues the 

defence, it would be unsafe to leave these matters with the jury. 

[15] The pattern of the importations is important.  There was one identified on 

6 January; that one is the first, that was not intercepted.  It was followed by the second 

to the same address as the first.  It was intercepted and found to contain 

methamphetamine.  There were then two that were not intercepted, and finally two 

that were intercepted.  The argument as to a dummy run would have the greatest weight 

in terms of import number 1. 

[16] I have to remind myself that my role here is not to stand in the shoes of the jury 

and determine whether or not on this evidence I might have a reasonable doubt.  The 

test remains whether the evidence, that is accepted, is sufficient in law to prove the 

case.  If so the judge should leave the case to the jury and not withdraw it on 

evidentiary grounds.1 

[17] In terms of the first and second imports, I note that they are but six days apart.  

I think it is a matter for the jury to determine whether being that close together militates 

against this being a dummy run.  In other words, whether there is insufficient time for 

the product to have arrived in New Zealand, to have got through to the true recipient, 

and for that person, whether it is Ms Nguyen or another involved, to have made an 

assessment as to whether this system works, and then to provide information back to 

those sending to go ahead with the next consignment.   

[18] The difference in timing of six days seems short and tight.   That is at least a 

matter that can be put before the jury to consider as to whether this truly a preparatory 

dummy run or an actual importation.  Further, I think it is a jury issue for them to 

consider whether they would draw an inference from the pattern of importations where 

methamphetamine was found that would allow them to be satisfied to the requisite 

standard that the importations, where there was no intercept, must have involved 

methamphetamine. 

                                                 
1  Parris v Attorney-General [2004] 1 NZLR 519 (CA) at [10]. 

https://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Ib3b6a5f89ef611e0a619d462427863b2&&src=doc&hitguid=Icdd287a59ee911e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Icdd287a59ee911e0a619d462427863b2


 

 

[19] While I do not consider charges 1, 3 and 4 necessarily to be the most 

evidentially strong cases, it is still a matter for the jury, not for me. 

[20] The second ground is argued on the basis of abuse of process.  Originally, 

Ms Nguyen was charged with Thanh Phan.  Those charges, when they were both 

jointly charged, related to each of these importations.  Mr Phan has reached an 

accommodation with the Crown whereby he has pleaded to a number of charges and 

the Crown has withdrawn others.  Specifically, the Crown has withdrawn against him 

the three charges where there has not been an interception.  He has pleaded guilty to 

the three charges where there was an interception and methamphetamine was 

discovered. 

[21] The defence argument is that if the Crown has taken the position that it is not 

necessary to proceed with these three charges against Mr Phan, then it is unfair for Ms 

Nguyen to be facing the same charges.  The defence notes that Mr Phan was, it would 

seem, more in the role of a principal as opposed to Ms Nguyen, who was perhaps more 

in the role of a lesser participant in the alleged joint enterprise.  The defence says that 

in these circumstances leaving in these three charges risks bringing the process of the 

Court into disrepute. 

[22] If these three charges remained, a further issue arises that the defence would 

wish to cross-examine the officer in charge about the fact that Mr Phan faced these 

charges and they were withdrawn along with the reasons for that.   

[23] First, turning to whether there is something improper about these charges 

remaining against Ms Nguyen when they have been withdrawn against Mr Phan.  In 

his submissions Mr McGuigan advised that the Crown position in terms of Mr Phan 

was that he entered into a negotiation in terms of a plea.  The Crown took the view 

that because no methamphetamine was found for these three charges, that at most they 

would involve a modest uplift on sentencing.  In the absence of express evidence it 

would not be open for the Crown to argue that amounts of methamphetamine had been 

imported of a quantity consistent with the other three imports that were intercepted.  



 

 

[24] On that basis, it would make little difference to a final sentence if the three 

non-intercepted charges were withdrawn. In order to conclude the plea discussions, 

the Crown took the position that withdrawing those charges would mean that there 

were guilty pleas to the other charges.  On sentencing the essential criminality could 

be dealt with in terms of the charges where the amount of methamphetamine was 

known.  Accordingly, it was appropriate to deal with the matter in that way in order to 

obtain the guilty pleas to the other charges. 

[25] The permissible approach by the Crown to plea discussions and arrangements 

is found in the prosecution guidelines that are published by the Solicitor-General.  In 

particular, guideline 18 relates to the current situation.  18.1 provides the following: 

Principled plea discussions and arrangements have a significant value for the 

administration of the criminal justice system, including: 

18.1.1 Relieving victims or complainants of the burden of the trial process; 

18.1.2 Releasing the saved costs in Court and judicial time, prosecution 

costs, and legal aid resources to be better deployed in other areas of need; 

18.1.3 Providing a structured environment in which the defendant may 

accept any appropriate responsibility for his or her offending that may be 

reflected in any sentence imposed. 

[26] Further, at 18.6 of the guidelines the following appears: 

Plea arrangements may be contemplated in cases where the charges filed are 

“clearly supported” by the evidence.  The overarching consideration is the 

interests of justice.  However, the following considerations are relevant: 

18.6.1 Whether the charges agreed to adequately reflect the essential 

criminality of the conduct; and 

18.6.2 Whether the charges agreed to provide sufficient scope for sentencing 

to reflect that criminality. 

[27] Accordingly, the position with Mr Phan is that the Crown, in withdrawing the 

three charges relating to the non-intercepted importations, does not accept that there 

is insufficiency of evidence.  The Crown is entitled to reach a plea arrangement, even 

where the charges are clearly supported by the evidence.  The Crown says that is the 

case here.  However, for the reasons outlined, because the plea arrangement entered 

into would have made little difference to the sentencing, the overall criminality can be 

reflected in the charges to which Mr Phan did plea guilty. 



 

 

[28] The importance of that is that this is not a situation where the Crown has 

withdrawn a charge or allowed a charge to be dismissed under s 147 CPA for reasons 

of insufficiency of evidence.  Rather, it is part of the plea discussion and arrangement 

that is provided for in the prosecution guidelines.  

[29] Had the charge been withdrawn or dismissed because of a perceived 

insufficiency of evidence, and the evidential basis against Ms Nguyen was exactly the 

same as against Mr Phan, then I consider there would be issues of abuse of process 

arising.  But in view of the way the matter has proceeded, I do not consider that to be 

the case.  Mr Phan has obtained an advantage because of an arrangement to enter a 

guilty plea.  That is a different circumstance compared to sufficiency of evidence.  It 

may well be Ms Nguyen would be in a similar position were she to enter into 

discussions.  That is a matter between the Crown and defence. 

[30] On that basis, I do not consider that the three charges should be dismissed under 

s 147 CPA. 

[31] The next issue is whether evidence should be permitted to be placed before the 

jury explaining that the charges against Mr Phan were withdrawn and the reasons why.  

This is an issue as to admissibility of evidence and falls to be determined under the 

tests of relevancy and illegitimate prejudice2.  The overriding issue is what would this 

evidence be relevant to?  Here, the matters in issue at trial appear to me to be as 

follows.  

[32] In respect of the three importations that were not intercepted there is, first, an 

issue as to whether there was methamphetamine in those importations at all.  In the 

event that the Crown can overcome that hurdle, the jury will need to consider whether 

Ms Nguyen was involved in each of the importations and whether she had requisite 

knowledge in terms of what was being imported so as to be found guilty of the charges 

under the Misuse of Drugs Act 1975. 

[33] The fact that charges were withdrawn against Mr Phan does not of itself inform 

the issue as to what actions Ms Nguyen may have taken and what knowledge may be 

                                                 
2  Section 7 and s 8 Evidence Act 2006 



 

 

attributed to her.  Further, it does not of itself inform the issue as to whether there was 

methamphetamine in those importations or not.  If the jury was to hear that the three 

equivalent charges involving Mr Phan were withdrawn, it might cause them to think 

that it seems somewhat unfair that the person who may be a more involved participant 

had those charges withdrawn yet Ms Nguyen is standing trial on them.  That, however, 

could not be a principled or admissible basis for the jury to reach a conclusion as to 

guilt or otherwise in terms of the matters in issue. 

[34] If I recast it another way, it would seem that the proposition that would be put 

before the jury, implicitly or explicitly, is that the Crown were not so concerned about 

those three charges so as to insist that there be guilty pleas entered to them by Mr Phan 

and were prepared to compromise on those charges.  Therefore, implicitly, that says 

something about the strength of the evidence.  In essence, it might be seen to be saying 

that someone senior at the Crown did not think there was much to this part of the case, 

therefore the jury, informed by that opinion, should acquit.   

[35] That can never be a basis on which guilt or innocence could be determined.  It 

would be as wrong as to call evidence for the Crown saying someone has an opinion 

that the case is well made out and the jury should convict on that basis.  Similarly, it 

might be as wrong if evidence was called that Mr Phan, who was initially jointly 

charged with Ms Nguyen, has pleaded guilty to charges where they were jointly 

charged, and perhaps that is an acknowledgement that he thinks she is guilty as well.   

Again, that would be totally unfair to Ms Nguyen.  It simply illustrates the point that 

to be admissible, evidence must inform the matters in issue.  Here the matters in issue 

are proof of the requisite knowledge, proof of actions associated with each importation 

and proof that the non-intercepted imports had methamphetamine in them. 

[36] My conclusion is, that asking the officer in charge about what happened to 

Mr Phan is simply irrelevant.  If it was opened up as an issue it very quickly has the 

potential becomes highly prejudicial because the jury will be getting opinions from 

people as to whether or not the charges are valid and/or can be made out.  That could 

include an opinion as to whether an individual thinks Ms Nguyen is guilty or not.  In 

the circumstances of this case that must be impermissible. 



 

 

[37] So, it follows that my ruling is that there cannot be cross-examination of the 

officer in charge regarding Mr Phan and the charges against him.  If the jury were to 

enquire as to what happened to Mr Phan, they would need to be told that they are only 

dealing with the limited issues in relation to Ms Nguyen and they must concentrate on 

those. 

[38] The next matter is the reference to cannabis.  In the course of a search of an 

address associated with Ms Nguyen a quantity of cannabis and a bong for consuming 

cannabis was found.  This material is illustrated in photos 7.1, 7.2, 7.3, 7.6, 7.27 and 

7.28 in the photograph and document booklet.  There are no charges against 

Ms Nguyen relating to cannabis.   

[39] The Crown argument was that the cannabis in the apartment associated with 

Ms Nguyen might assist in the jury assessing her knowledge as to whether there was 

importation of drugs happening.  Namely, there are drugs in the apartment, accordingly 

she may be on notice that drugs may be being imported from overseas.  I consider that 

is drawing a very long bow.  The drugs of a different nature.  There is no charge against 

her for cannabis.  There is no evidence that the cannabis has been imported from 

overseas using a similar process to the methamphetamine. 

[40] In essence, it has the prejudicial effect of saying there are other drugs here and 

the jury might wish to guess that some form of drug dealing and/or importing was 

going on across a range of drugs.  Because it is happening in a house associated with 

Ms Nguyen, it taints her.  Similar to the discussion above, I consider that loses sight 

of what is actually at issue here, which is whether she is involved in the importation 

of the methamphetamine. 

[41] Accordingly, I rule that all references to the cannabis are inadmissible.  They 

cannot be referred to in evidence and must be removed from the photograph booklet. 

[42] There is a further matter.  This may be confirming what has already been 

determined, but because there is not a formal ruling on file I will deal with it now.  

There is one witness who is it proposed will give evidence by video link from Sydney.  



 

 

An application was filed by the Crown for that to happen.  I understand there is no 

objection to that.  The application is granted. 

[43] Finally, Mr McGuigan advises that counsel have agreed that two pages from 

the proposed document booklet be removed.  One relates to the cannabis, and given 

the ruling on this it needs to be taken out, and the other relates to premises where 

apparently a methamphetamine check was done on a flat.  I am happy to leave the 

mechanics of this to the good judgment of counsel.  I just simply record that this has 

been agreed and will be done. 

 

 

 

 

N J Sainsbury 

District Court Judge 


