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NOTES OF JUDGE W P CATHCART ON SENTENCING 

 

[1] Mr Irwin, as you know, you appear for sentence in relation to a number of 

charges under the Misuse of Drugs Act 1975; a representative charge of supplying 

methamphetamine, offering to supply methamphetamine and possession of 

methamphetamine for supply.  You also appear for sentence on a charge of possession 

of methamphetamine, possession of the utensils and possession of cannabis. 

[2] I presided over the disputed-fact hearing in September this year.  As a result of 

my findings, the actual quantity of drugs you dealt in has been settled. 

[3] Your offending occurred at your home address in [street name deleted].  You 

own that property.  As part of Operation Province, you became a target for the 

undercover agents.  Your offending, as represented by the Crown charges, reflects 



 

 

dealings with the agents over an appreciable period of time, between 9 July 2015 and 

5 February 2016. 

[4] It is accepted you were involved in multiple transactions, as confirmed in my 

disputed-fact hearing decision save one correction.  Mr Rishworth pointed out there 

were two transactions on 24 September 2015.  As my reasons for judgment outline, I 

did not accept the first of the two transactions could be attributed to you; only the 

second.  Therefore, a modest adjustment is required in terms of the actual individual 

transactions.  There were 11 in total and all transacted from that home. 

[5] You also face a charge of offering to supply methamphetamine.  In addition, 

you were found in possession of 70 grams (or two and a half ounces) of 

methamphetamine for the purpose of supply.  That amount is based on an estimate by 

the undercover agent involved with you on various days.  I accepted that evidence.  I 

therefore intend to sentence you on the basis that you were responsible for 72.96 grams 

of methamphetamine.  That amount has a significant street value.  It is accepted the 

value lies somewhere between $43,000 and $73,000.   

[6] I do not intend to go through each individual transaction today, but to highlight 

some aspects of the dealings that you had with the undercover agents which are 

relevant not only to the quantum involved, but your role. 

[7] On 7 August 2015, the undercover agent observed you scooping 

methamphetamine from an ounce bag into smaller bags and then weigh the smaller 

bags on a set of digital scales.  On that day, he also noticed a large quantity of cash 

and several small snap lock bags of methamphetamine sitting on the desk you were 

working from. 

[8] On 3 February 2016, the undercover agent told you he would like to purchase 

a “whole” and you began scooping methamphetamine from an ounce bag of 

methamphetamine into a smaller snap lock bag.  You then made up three smaller bags 

of methamphetamine from that ounce bag, weighed each one on a set of digital scales 

and handed the bag to the undercover agent who handed over $750.  Also, on 5 

February 2016, and consistent with my findings, you were shown two snap lock bags 

each containing an estimated ounce of methamphetamine. 



 

 

[9] Also, I take into account the police conducted covert surveillance of [address 

deleted].  On 10 September 2015, between 7.12 am and 2.10 pm, numerous people 

arrived at the address, either on foot or by vehicle.  In total, 20 people visited the house 

during that six-hour period.   

[10] On 29 September 2015, the police conducted similar surveillance.  During a 

five-hour period, 12 people visited the address.   

[11] Between 7 November 2015 and 29 September 2015, it is estimated that over 

300 people visited the address. 

[12] The police charges relate to your offending whilst on bail for those serious drug 

charges.  On 28 December 2016, you were at a different address in Gisborne.  The 

police executed a search warrant that day.  They found items consistent with you being 

a user of methamphetamine.  They found a container with two small sealed bags, both 

containing approximately one gram of methamphetamine.  They also found five grams 

of loose cannabis material. 

[13] Significantly, they also found a number of bags of similar size which contained 

what appeared to be methamphetamine residue and they also found a broken 

methamphetamine pipe.  Also, on the bedside drawer was a sealed bag containing 4.8 

grams of cannabis plant head material and a pair of electronic scales.  Located in 

another drawer were 63 sealed small bags, similar to those located on the bedside 

drawer. Those bags had not been used.  That find is troubling. 

[14] However, that offending is reflective of your personal use of drugs including 

cannabis.  The real aggravating feature is that you committed that offending whilst on 

bail for the serious drug-dealing charges. 

[15] The purposes and principles of sentencing in cases of this nature are 

self-evident.  I must impose a sentence that reflects denunciation and deterrence of the 

offending.  Also, hold you accountable for the harm you caused to the Gisborne 

community by your offending.  Personal circumstances are relevant but only to the 

extent they do not subordinate the principles of denunciation and deterrence. 



 

 

[16] One of the key issues today is the starting point for the overall offending.  

Standing alone, the police charges standing alone would not warrant a term of 

imprisonment.   

[17] On the Crown charges, the Crown submits that you fit within band 2 of 

R v Fatu1 which relates to the supply of methamphetamine between five to 250 grams.  

In band 2 the range is between three to nine years’ imprisonment.  The starting point 

depends not only on the quantity and purity of the drug involved, but also the role 

played by the offender. 

[18] Your role as a primary offender is really self-evident.  You were the owner of 

that property; you were giving authorisation and direction to others to carry out some 

of the transactions with the undercover agents.  All of this indicates you had a lead 

role on that property. 

[19] Your house was equipped with CCTV surveillance, you had a scanner tuned to 

the police frequency.  Sales were sometimes made with the assistance of others or by 

others on your behalf.  You were observed to make up smaller bags from the larger 

ones, weighing them on digital scales prior to sale.  You were seen on one occasion to 

have a large quantity of cash together with the bags of methamphetamine.  

[20] Also, while talking to the undercover agents during various visits, you 

confirmed you were prepared to sell quantities, including “quarters” .25 grams, 

“halves” .5 grams and “wholes” one gram.  However, I accept Mr Rishworth’s 

submission that there is an element of addiction involved here.  However, it was 

predominantly commercial activity. 

[21] The Crown submits a starting point in the range of five to six years’ 

imprisonment.  They stress today there needs to be some parity with the starting point 

I adopted for your daughter’s offending from that property.  She was sentenced by me 

on charges of supply and offering to supply methamphetamine.  That amount was 15.2 

grams.  But whilst on bail, she was found to be in possession of a further 2.9 grams.  

                                                 
1 R v Fatu [2006] 2 NZLR 72 (CA). 



 

 

That was a serious aggravating feature in her case.  However, on the original 15.2 

grams, I adopted a starting point for her of four years’ imprisonment.   

[22] The Crown submits there has to be a much higher starting point so that proper 

distinction is made between your more serious lead role in comparison to that of your 

daughter.  The Crown refers me to Clunie v R,2 R v Sun,3 Whare v R.4  I have looked 

at all of those cases to fix a starting point. 

[23] Mr Rishworth accepts your offending falls within band 2.  On reflection today, 

he submits the starting point should be around five years’ imprisonment.  He says that 

there is a mix of commercial and addiction issues involved in your offending. 

[24] Your offending is clearly more serious than that of your daughter.  It is clearly 

more serious than the offender in Clunie.  The amount of methamphetamine involved 

in Sun is close to the minimum amount here.  But Sun did not involve actual dealing. 

[25] When one stands back and looks at both the quantity and the role you played, 

you typify a commercial retail dealer.  You were running the equivalent of a Gisborne 

dairy for methamphetamine.  You had considerable sources available to you, numerous 

visitors to the property.  You were running a P dairy.  In the end, I consider the 

appropriate starting point for the overall offending (Crown charges) on a totality basis 

as five and a half years’ imprisonment.   

[26] I now move to the police charges.  As noted, on a stand-alone basis, they would 

not warrant a term of imprisonment.  But, the breach of bail factor is aggravating and 

I take that factor into account.   

[27] Also, your previous convictions are clearly relevant.  You have 23 drug-related 

convictions spanning from 1982 until the present.  Thirteen of those convictions are 

for either cannabis or methamphetamine.    

                                                 
2 Clunie v R [2013] NZCA 110. 
3 R v Sun [2017] NZHC 6. 
4 Whare v R [2014] NZCA 354. 



 

 

[28] Of real concern is your previous conviction for possession for supply of 

methamphetamine in November 2009.  That offending occurred from the same 

address, [address deleted].  I have seen the summary of facts in relation to that 

offending.  It is a mirror image of what you continued to do.  As Mr Manning stressed 

today, this is a concern because you were repeating the pattern of offending from the 

same address in 2015 and 2016.  That demonstrates no better example of someone 

who is simply not deterred from terms of imprisonment.   

[29] Mr Rishworth argues that any such increase for the breach of bail and for 

previous convictions must be restrained otherwise you would be sentenced twice.  

I agree with that submission.  Mr Manning, of course, readily accepts that position. 

[30] Overall, therefore, I consider for the bail factor and the previous convictions 

Mr Rishworth’s submission is correct.  An uplift of six months on the starting point is 

justified. 

[31] I now move to factors in mitigation.  I note, however, that in the pre-sentence 

report, you are considered a high-risk offender because of your previous convictions 

and a high-risk offender in terms of harm. 

[32] The mitigating circumstances fall into three categories.  Mr Rishworth outlined 

your medical history and your long-standing drug addiction.  The medical history is 

sad reading.  You were seriously injured after being shot and dragged by a car for a 

considerable distance in 1987.  That left you with quite serious injuries and you have 

suffered chronic pain thereafter.  Mr Rishworth submits your involvement in this 

nefarious trade reflects that incident.  You resorted to not only prescribed medication 

but also illegal drugs to deal with it.  But you have gone much further.  You engaged 

in commercial drug dealing. 

[33] On that point, I take into account the documents Mr Rishworth referred me to, 

including the 2003 report.  That report confirms the pre-sentence report comments 

about the 1987 incident and the fact you were dependent upon prescription medication. 



 

 

[34] As noted in R v Jarden5, I can take into account personal circumstances.  I do 

in relation to your drug addiction and chronic pain history.  Looking at those 

circumstances, I consider the appropriate course is to deduct a period of four months 

off the starting point. 

[35] The next category relates to your restricted bail conditions.  You were released 

on bail on the Crown charges on 11 April 2016.  That included a 24-hour curfew.  You 

remained on that bail until your arrest in relation to the police charges.  That the period 

of bail was for eight and a half months.  It was not EM bail.  But, under the Sentencing 

Act 2002, I have a discretion to take into account restrictive bail conditions if I 

consider it appropriate. 

[36] In my view, given the length of time up until you committed offending whilst 

on bail, a discount of four months is warranted. 

[37] The final category is about the discount for guilty pleas.  Mr Rishworth submits 

that there should be a discount of around 20 percent for the Crown charges.  A guilty 

plea was entered to charge 1 on 28 July 2017 and guilty pleas were entered to Crown 

charges 2 and 3 on 18 September 2017.  Mr Rishworth submits that those pleas took 

time to resolve.  He submits there was a landscape change in terms of charges on 4 

August 2017.  What was representative charges prior to that point became more 

specific allegations later on.   

[38] I factor into this exercise that defence counsel would need a period of time to 

analyse the information and material before properly advising you on guilty pleas.  So, 

some allowance should be made for that factor.  There is little difference between the 

Crown and defence on this point.  Overall, a discount somewhere between 15 percent 

and 20 percent is appropriate in the circumstances.  Overall, I intend to give a discount 

of 11 months for the guilty pleas. 

[39] On the Crown charges of supplying methamphetamine, offering to supply 

methamphetamine and possession of methamphetamine for supply, the sentence is 

four years’ five months’ imprisonment.  That sentence is imposed on each of those 

                                                 
5 R v Jarden [2008] NZCA 48, Jarden v R [2008] NZSC 69, [2008] 3 NZLR 612, (2008) 24 CRNZ 46. 



 

 

charges, but is concurrent.  That means a total sentence of four years, five months’ 

imprisonment. 

[40] On the police charges, there is a sentence of one month’s imprisonment on 

each, but it will be concurrent. 

 

 

 

 

W P Cathcart 

District Court Judge 


