
EDITORIAL NOTE: CHANGES MADE TO THIS JUDGMENT APPEAR IN 

[SQUARE BRACKETS] 

 

R v [ALLAN VANCE] [2018] NZDC 4401 [8 March 2018] 

 

IN THE DISTRICT COURT 

AT WHANGAREI 

 CRI-2015-027-000973 

THREE STRIKES WARNING 

 [2018] NZDC 4401  
 

 THE QUEEN 

 

 

v 

 

 

 [ALLAN VANCE] 

  
 

Hearing: 

 

8 March 2018 

 

Appearances: 

 

B O’Connor for the Crown 

L Postlewaight for the Defendant 

 

Judgment: 

 

8 March 2018 

 

 

 NOTES OF JUDGE P J SINCLAIR ON SENTENCING

 

[1] [Allan Vance], you are before the Court today for sentence, having been found 

guilty by a jury on one count of sexual violation by rape.  The maximum penalty for 

this offence is 20 years’ imprisonment. 

[2] With regard to the facts, the victim of this charge is your now [over 20 year 

old] [extended family member], whom I will refer to throughout this decision as [C].  

On [date deleted] 2015, [in the early morning], you and [C] were in a [room] on a 

marae following the tangi of [C]’s [relative].  There were five other persons asleep on 

mattresses in the [room] and in close proximity.  [C] awoke to find you thrusting inside 

her.  She kicked and pushed you off and rolled out of the bed. 

[3] The Crown submits a starting point of nine to 10 years’ imprisonment would 

be appropriate and that a further uplift is required to take into account your criminal 

history.  Your counsel submits a starting point of eight years’ imprisonment is 



 

 

appropriate and refers to several authorities, which I will address shortly.  

Ms Postlewaight submits an uplift for your previous convictions is not appropriate, 

given they are historical.  She submits you are entitled to discounts for the period of 

time you have spent in custody and for the lengthy period of time you were contained 

on restrictive bail. 

[4] A pre-sentence report has been prepared.  The probation officer identifies your 

current offending related factors as alcohol, sexual violence, a sense of entitlement, 

and antisocial attitudes.  The probation officer assesses the risk of you offending 

against women as high and the likelihood of you re-offending as low, given the 

extended periods of time between your offending.  Based on the seriousness of this 

current offending and your lack of insight, a sentence of imprisonment is 

recommended. 

[5] I must take into account the purposes and principles of sentencing and hold 

you accountable for the harm you have done to the victim and the community, 

denounce your behaviour and deter you and anyone else from offending in this way 

again.  I must consider the effect of your offending on the victim and take into account 

the gravity of your offending, specifically the degree of your culpability, the 

seriousness of this offending in comparison to similar types of offending, and the 

general desirability of consistency.  Finally, I must impose the least restrictive outcome 

in the circumstances. 

[6] R v AM1 is the guideline decision for this type of offending.  That authority sets 

out culpability assessment factors which I should take into account when assessing the 

particular criminality of your offending and the appropriate starting point.  I also bear 

in mind the aggravating features set out in s 9 of the Sentencing Act 2002. 

[7] So I turn to your culpability factors.  In my view, there was an element of 

planning and premeditation, although at the lower end of the scale.  It was clear from 

the evidence you knew that your wife was extremely intoxicated and unlikely to wake 

up.  You also knew that the victim was asleep.  I do not accept [your counsel’s 
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submission] that the jury’s verdict is consistent with your behaviour being negligent 

rather than premeditated. 

[8] I also consider there was an element of vulnerability of the victim, although 

again not at the higher end of the scale.  There was evidence that she had been drinking, 

although not to the point of being intoxicated.  She was asleep when you introduced 

your penis into her vagina.  She would have considered the [room] a safe place in the 

company of her family whom she trusted.  So I concur with the Crown, [C] would 

have felt safe amongst her family members on the marae.  There is also a considerable 

difference in your age – [more than 16 years].  You were  [age deleted] years old at the 

time and the victim was [under 25].   

[9] I also consider there was a breach of trust.  Although not at the higher end of 

the scale, for example where offending involves relationships such as a parent or 

step-parent and a young child, and grandparent and grandchild, in my view it sits at 

the moderate end of the scale – the offending was in the context of a familial 

relationship.  The victim was entitled to expect that you were someone she could trust. 

[10] While the offending involved full penile penetration, it was not prolonged and 

it ceased immediately after the victim pushed you away.  I consider it was a relatively 

brief incident.  Although the victim did not wake up immediately, she woke up soon 

after you commenced the sexual violation. 

[11] The victim has suffered harm.  This is probably the most significant culpability 

factor.  [C]’s victim impact statement reflects her distress over the incident, and that 

distress was exacerbated by you suggesting to her and her family that she was mistaken 

as to what had occurred.  She describes ongoing psychological and emotional 

difficulties.  Inevitably, there is a ripple effect from this sort of offending.  Your 

offending has had an impact on her and her whanau, and I have no doubt your wider 

whānau as well. 

[12] In R v AM, the Court prescribed four rape bands for sexual violation where the 

lead offence is rape.  I consider your offending sits at the upper end of band 1, where 

a starting point of six to eight years is proposed, and at the lower end of rape band 2, 



 

 

where a starting point of seven to 13 years is proposed, given the culpability factors I 

have discussed. 

[13] Aggravating features are present but, except for the harm suffered, do not fall 

at the higher end of the spectrum.  There was no violence over and above the inherent 

violence contained within the offence.  There was vulnerability and, as I have 

mentioned, breach of trust, but both of those factors do not sit at the higher end of the 

scale.  The breach sits at the moderate level, as I have mentioned. 

[14] Of course, no case sits on all fours with the facts here.  However, I have 

reviewed the cases mentioned in R v AM, particularly in band 1, including R v Murphy 

2, R v Hill3, R v Wirangi4 and R v Stusky5, which have some similarities.  I have also 

considered R v Richmond 6 and R v Clifford 7. 

[15] In R v Richmond , the defendant, who was 24  years old, had gone over to a 

friend’s house to drink.  The complainant, who was 63  years old at the time and 

[details deleted], also lived there.  The complainant left to go to bed at some point 

during the night, the defendant followed her into her room and raped her.  The 

complainant also alleged the defendant raped her a second time the next morning when 

he returned to the house.  However, the prosecution offered no evidence in regards to 

the second alleged rape.  The Court set a starting point of eight years’ imprisonment. 

[16] In R v Clifford , the defendant was 24 years old at the time and knew the victim 

through family connections.  She was 41  years old at the time.  The defendant, who 

was staying at a friend’s home, went into the victim’s room where he had sex with her.  

The victim said she did not resist out of fear.  The Court of Appeal considered the 

matter fell in the middle of band 1, and set a starting point of seven years. 

                                                 
2 R v Murphy HC Whangarei CRI-2005-092-5226, 5 June 2007 
3 R v Hill [2012] NZCA 497 
4 R v Wirangi [2007] NZCA 25 
5 R v Stusky [2009] NZCA 197 
6 R v Richmond DC Hamilton CRI-2013-019-1815, 17 November 2014 
7 R v Clifford DC Ashburton CRI-2010-009-4143, 24 June 2008 



 

 

[17] Having reviewed the authorities, and bearing in mind the culpability factors I 

have discussed earlier and the purposes and principles of sentencing, I consider an 

appropriate starting point is eight years’ imprisonment. 

[18] You have previous convictions, including in 1992 when you were sentenced 

for sexual offending in the Youth Court.  You also have other convictions in the adult 

Court, but these are relatively historical.  I consider an uplift is warranted, but I have 

not overlooked the historical nature of these convictions.  Therefore, the uplift needs 

to be modest.  I impose a two-month uplift. 

[19] I turn to any mitigating factors.  I have no jurisdiction to take into account any 

time you have spent on remand.  That will be a matter for the receiving officer when I 

have passed your sentence.  I do not allow any discount for the delays in this matter.  

The delays in themselves, particularly in obtaining the ESR results, cannot afford you 

any discount.   

[20] However, where you are entitled to a discount is for the time you spent on 

restrictive bail conditions.  You were on EM bail for some two years, from [timeframe 

deleted], when you were remanded in custody.  I allow a discount of eight months.  On 

those calculations, I reach an end sentence of seven and a half years’ imprisonment. 

[21] Mr [Vance], I need to give you a three strikes warning as required.  I did not 

give it to you at the end of the jury verdict.  Given your conviction for sexual violation, 

you are now subject to the Three Strikes Law.   

[22] I am now going to give you a warning of the consequences of another serious 

violence conviction.  You will also be given a written notice outlining these 

consequences, which lists the serious violent offences.   

[23] If you are convicted of any serious violent offences, other than murder, 

committed after this warning and if a Judge imposes a sentence of imprisonment, then 

you will serve that sentence without parole or early release. 



 

 

[24] If you are convicted of murder committed after this warning, then you must be 

sentenced to life imprisonment.  That will be served without parole unless it would be 

manifestly unjust.  In that event, the Judge must sentence you to a minimum term of 

imprisonment. 

 

 

P J Sinclair 

District Court Judge 


