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NOTES OF JUDGE J C DOWN ON SENTENCING

 

[1] [James Irving], you have pleaded guilty to causing harm by posting digital 

communications. 

[2] From early 2016 until March of this year, you and [the victim] were in a 

personal relationship.  Between June 2016 and March of this year on a number of 

occasions, she agreed for you to make intimate visual recordings with your iPhone.  

Those included engaging in oral sexual activity, sexual intercourse and intimate body 

parts including her vagina. 

[3] The relationship ended in March.  At approximately 12.00 noon on [date 

deleted] July, she became aware that one of those recordings had been published on a 

website called [pornographic website deleted] under the title which names her, 



 

 

including the words, “Dirty whore.”  This video was uploaded without her consent, of 

course; it was uploaded by you.  On [date deleted] July, so 11 days later, she found a 

second video, again naming her with the words, “Slut begs for it in the arse,” again, 

on the same website. 

[4] Subsequently, after having some recordings taken down once she discovered 

them, you continued to offend against her, posting other footage and then subsequently 

an intimate photograph of her genitalia.  It was possible, not only, to identify her by 

direct reference to her name but also people who knew her would have recognised her 

and recognised her [individual features deleted], which were visible. 

[5] On being arrested, you explained that you became bitter after the end of the 

relationship and you accepted uploading three different intimate visual recordings.  

You are 29 years of age.  You have previous convictions running to five pages but they 

are for drugs and dishonesty type offending primarily, not for anything of this type. 

[6] The development of the Internet has led to the prevalence of individuals taking 

advantage, like you have, of apparent anonymity to cause hurt and embarrassment to 

others.  It is a despicable activity.  In any of its varieties, this has to be the worst.  To 

upload footage of someone involved in intimate sexual activity and of their naked 

exposed body in a situation where you are no longer in a relationship with that person 

is the most extraordinary and despicable breach of trust. 

[7] Because of the prevalence of this type of activity on the Internet, in particular 

social media, this activity (which has been characterised as revenge porn) it is 

necessary for the Court to send a strong message, so that other people in the 

community understand that simply sitting behind their computer and causing harm to 

others will not be tolerated by the community. 

[8] I am bound, somewhat, by other sentencing decisions.  In considering what the 

appropriate sentence should be there are a number of cases that give me guidance; 

perhaps the most directly relevant and important is the case of Brittin v Police1.  This 

                                                 
1 Brittin v Police [2017] NZHC 2410 



 

 

is a High Court decision on appeal, reducing a start point of 18 months’ imprisonment 

down to approximately 12 months. 

[9] Mr Anderson, on your behalf, argues that your case can be distinguished from 

Brittin and is less serious.  In that case, there was a direct invitation to sexual activity, 

purportedly sent from the victim; that is not present here but the repetitive nature of 

your offending and the description of her in the most appalling and disgusting ways is 

certainly as serious, if not more serious than the facts in Brittin, in my judgment. 

[10] I conclude that a starting point of 12 months’ imprisonment is justified.  Had it 

it not been for a line of authority by which I am bound, you may have found yourself 

being sent to prison for probably nine months.  However, I am satisfied that the least 

restrictive outcome in this case is a combination of community detention and 

reparation. 

[11] This does send out a strong message of deterrence to those members of our 

community who are thinking of committing such offences, that they will be held 

accountable and will be punished.  I give you credit for your guilty plea.  I find no 

other matters of personal mitigation that can assist you here; your very late letter of 

one paragraph in length to [the complainant] is unconvincing and very much too little 

too late.  You are, however, entitled to a full 25 percent for your guilty plea. 

[12] Taking those matters into consideration from a start point of 12 months’ 

imprisonment, that would result in a final sentence of nine months’ imprisonment, of 

which you would serve approximately four and a half.  Rather than that, I will keep 

you in the community so that you can contribute to the community through your work 

and the paying of taxes and more particularly, so that you can provide for the interests 

of the victim by paying her financial reparation. 

[13] You are therefore convicted and sentenced to community detention for the full 

amount that I am able to impose which is six months.  That will start on Thursday 21 

December.  It will be at [address deleted].  Your curfew period is seven days a week 

from 5.30 in the morning, to allow you to get to work early, until 7.00 in the evening.  



 

 

I will not make it until 8 o'clock, you will simply have to make other arrangements if 

you had otherwise wanted to work late. 

[14] All of your spare time will be taken up by being confined to your home address.  

In addition to that, and whilst you are working, you will pay emotional harm reparation 

of $3,000 at the rate of $75 per week. 

[15] Stand down please. 

 

 

J C Down 

District Court Judge 


