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NOTES OF JUDGE R E NEAVE ON SENTENCING 

 

 

[1] Mr Smith you are for sentence today on one representative charge of forgery 

and one charge of taking part in the management or control of a business while being 

an undischarged bankrupt.  The forgery charge you pleaded guilty to following a 

sentencing indication back in March of 2015 and the Insolvency Act 2006 charge you 

pleaded guilty to fairly promptly in the circumstances.  I will come back to the reason 

for the delay in a moment. 

[2] The circumstances of this offending arose out of a business venture which you 

entered into with some very old family friends, [victim 1 and victim 2].  This involved 

the development of property in Hokitika under a company called Ballarat Terrace 

Limited which was effectively owned equally by you and your wife and the [victims] 

through respective family trusts.  You were operating a number of other businesses at 



 

 

the same time with which [the victims] were not involved and also had your practice 

as an accountant. 

[3] The business became squeezed for funds, I think is the best way of describing 

it, and you elected to solve the problem by obtaining a loan which secured not only 

Ballarat Terrace indebtedness but also indebtedness relating to other businesses with 

which you were associated, with those liabilities secured against Ballarat Terrace 

Limited property.  The difficulty is that much of the documentation where it needed to 

include the signatures of [the victims], I think nearly always [victim 1] from memory, 

ended up having forged signatures. 

[4] It is clear and I have discussed this at great length in my judgment on the 

application for an instrument forfeiture order, that as well as being let down by you, 

various parties to this matter also were not well served by the solicitor who was acting 

on your behalf. 

[5] The consequence, I think, of the forgery really led to the whole process 

unravelling because when [the victims] discovered what was going on clearly they 

were horrified; steps were taken in the High Court to try and unravel the difficulties 

with Ballarat Terrace and one thing led to another and the whole structure came 

crashing down taking not only [the victims’] money, but yours with it, and I do accept 

that there has been significant financial disaster for you and your wife and your family 

as well as [the victims].  While I can understand their cynicism I can see no evidence 

at least at this stage of you sitting on large amounts of money to everybody’s detriment.  

Should that position ultimately prove to be incorrect, no doubt steps will be taken. 

[6] So I do accept that as catastrophic as this has been for [the victims], it has been 

no less for you, and as well as collapse of your financial situation, there has been the 

complete collapse of your life, your career and your character. 

[7] The charge in relation to the Insolvency Act is of a much lesser league.  You 

became involved in the running of a business which was primarily that of your son’s.  

You clearly involved yourself in management details, managing financial matters and 

carrying out some administrative tasks.  However, there is no suggestion of any 



 

 

financial loss or any impropriety in that sense other than the fact that you were carrying 

out tasks you were not allowed to do. 

[8] A sentencing indication hearing, as I say, took place in May of 2015.  I 

indicated a starting point there of four and a half years was appropriate.  I had received 

very helpful submissions at that stage from counsel then acting for you as well as from 

the Crown and both I think with reference to the numerous earlier cases, it suggested 

a starting point of about four to five years. 

[9] I took the view that this case was of much less seriousness than some of the 

others, particularly R v Singh1 which is one of the leading cases in the area.  There was 

a shorter period of deception with much less by way of return in that sense.  As against 

that there was obviously a good deal of premeditation and cynicism about this 

offending.  

[10] However, there were a number of factors that needed to be considered before 

we could deal with the matter and they were going to be relevant to the amounts of 

credit that I could give and in particular, there was the question of reparation.  Various 

offers had been made by you in a way which did not encourage any confidence in the 

genuineness of those offers.  Indeed you seemed to go out of your way to create 

suspicion and leave the Court with a sinking feeling that you were offering to pay 

reparation back to the [victims] by using the [victims’] money.  However, there is no 

evidence of that and I do not take that into account.   

[11] What has happened is that the Crown has sought an instrument forfeiture order 

the relevant provisions of the Sentencing Act 2002 and I have made such an order after 

lengthy deliberations and a long hearing.  Whether or not ultimately that is upheld, 

will await developments in higher Courts and we will just have to wait and see.  I 

understand from the Crown that in the event that the forfeiture order does not stick as 

it were, there may need to be an adjustment to the sentence but that will be for 

determination by a higher Court at a later date. 

                                                 
1 Singh v SFO HC Auckland CRI 2008-404-000361 4 March 2009 Andrews J 



 

 

[12] The fact remains that I have made an order and that there is a significant 

amount of money available, albeit at some loss to the finance company, to repair some 

of the losses sustained by [the victims].  It will not reimburse the full amount lost but 

it will go a significant distance in the event that they ultimately receive some of that 

money. 

[13] You are entitled to credit for that, apart from anything else the legislature 

requires me to do it, and it is relevant if, for no other reason than, it reduces the effects 

on the complainant and it is the effect on the complainant which is one of the 

aggravating circumstances.  Anything which reduces that must conversely mitigate the 

penalty. 

[14] I do not think it is appropriate to regard that recompense as evidence of remorse 

over and above that accepted as implicit in your guilty plea, indeed I think it is fair to 

say there is very little evidence of anything approaching remorse but I am not taking 

that into account to your detriment. 

[15] Ms South submits, and I did not understand Mr Bodle to be adopting a 

significantly different approach, that credit of up to 15 percent would be available for 

the making of that order and I think that is appropriate.  Four and a half years is a 

sentence of 54 months and 15 percent credit for that is a shade over eight months and 

I am going to give you eight months’ credit for that. 

[16] You are also entitled to credit for your previous good character and lack of 

previous convictions and there is clear evidence before me of contributions to the 

community in a variety of ways both in terms of your time and your money over a 

long period of time.  That is tempered to some extent because it was your good 

character and good conduct which engendered the trust which led to the commission 

of the offence in the first place but I do think it is appropriate to give you some credit 

in that respect and I propose to adopt a further credit of 15 percent for those features. 

That brings me down by another eight months to 38 months. 

[17] The next question is the extent to which you are entitled to credit for the delay 

in resolving this matter.  There is clear authority at the highest level that systemic delay 



 

 

is something which can attract reduction in penalty as one of the ways of compensating 

for those who have suffered it.  Much of that delay occurred due to circumstances 

beyond your control and it is appropriate that you receive a credit and I am persuaded 

by Mr Bodle to be a little more generous than I might have otherwise been.  I initially 

had thought three months was sufficient which would have been about five percent 

but I propose to give you six months credit for the delay which brings me down to 32 

months.  You are entitled to credit for your plea of guilty at 20 percent, bearing in mind 

the adjustments I have already made, that is a further six months’ credit give or take 

which brings me down to 26 months. 

[18] You would only have received a sentence of community work in relation to the 

Insolvency Act matters at best when I compare your case with the other matters 

referred to in counsel’s submissions, this is by nowhere near the seriousness of those 

other matters and I do not think it appropriate to add to the term of imprisonment in 

that respect. 

[19] Accordingly, on that matter you are convicted and discharged and on the 

forgery charge you are convicted and sentenced to two years two months’ 

imprisonment. 

 

 

 

R E Neave 

District Court Judge 

 

 

 

NB:   I did not specifically announce the Reparation Order but it is implicit in 

paragraphs 12 and 13 above that there is a Reparation Order in the sum of 

$764,000.00, and the order was recorded on the file in the following terms : 

Reparation $764,000 to be paid by such proportion as may be available if the 

IFO is confirmed and balance as directed by the Registrar.    


