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NOTES OF JUDGE J JELAS ON SENTENCING

 

[1] Mr Watene you are here today for sentencing having pleaded guilty at the case 

review hearing to one charge of aggravated burglary.  You were originally charged 

with additional offending being injuring with intent to cause grievous bodily harm and 

theft.  Those charges have been withdrawn and the present offending contains all the 

alleged facts relevant to all of the initial charges.  The maximum penalty for this 

offence is 14 years’ imprisonment.   

[2] This charge is a qualifying offence and the file records that you have previously 

been given your three strikes warning.  As Mr Edgar rightly acknowledges, you are 

now subject to s 86C Sentencing Act 2002.  As a result, you will need to serve the full 

term of this sentence without eligibility for any parole. 



 

 

[3] The charge arises out of events that occurred early on 3 June 2016.  At 

approximately 7.30 am that day, you went to the home address of an associate.  Living 

at that address at the time was the associate, her husband and her two young children 

aged five and two years.  Prior to arriving at the address, you sent the victim a text 

message asking her to ring or text you about sharing a pipe.  You also told her that you 

were parked at nearby shops.  It has been suggested through the probation report that 

from time to time, you would share methamphetamine with the victim.  No response 

to your text was received by you from the victim.   

[4] Without receiving a reply text, you went round to her home.  You entered 

through the backdoor which opens into the lounge.  That door was unlocked.  You did 

not announce yourself when you entered the house.  You walked past the two young 

children who were watching TV in the lounge and went into the hallway area.  In the 

hallway the victim was standing looking into her bedroom.  You approached her from 

behind and pulled the two necklaces that she was wearing towards you.  You pulled 

them in a way that they began to strangle the victim around her neck.  She fell to the 

ground unconscious.   

[5] While she was unconscious you then removed a wedding ring and another ring 

from her fingers.  You also took her laptop.  The complainant did gain consciousness 

for a short moment and saw you remove the laptop.  She then fell unconscious again.  

You then left the house. 

[6] The approximate value of the rings and laptop was $1000.  No items have been 

recovered.  No reparation is sought by the Crown, realistically acknowledging that you 

have no ability to make any reparation payments.   

[7] Attached to the Crown’s submissions are photographs evidencing the injuries 

sustained by the victim around her neck area.   

[8] The Probation Service has prepared a report about you to assist with the 

sentencing process.  You are assessed as high risk of re-offending.  Your offending 

patterns are attributed to your use of violence, antisocial lifestyle, high drug use and 

general attitudes towards offending.  You told the probation officer you have been 



 

 

using methamphetamine since you were 16 years old.  You are a regular user and you 

described yourself as using between 0.5 and one gram per day.  You state that did not 

pay for drugs; they were either supplied to you by friends or you sold it to make money 

in order to acquire more methamphetamine.  You expressed a level of openness with 

the probation officer about your history and willingness to engage in programmes to 

help you move on from a violent lifestyle pattern.   

[9] In respect of the present offending, it is recorded that you took issue with the 

alleged circumstances surrounding the offending including saying that you knew 

nothing about the offending.  You did, however, express remorse about the effects on 

the victim. 

[10] The victim has prepared a recent impact statement for the Court’s benefit.  

While she acknowledges the injuries were not long lasting, she describes the marks 

around her neck as terrible and she could not bear to look at them.  As a result of your 

offending upon her, she has felt very insecure.  She has found it difficult to leave her 

own home and feel safe when sleeping at night.  She is always checking and double 

checking doors and has reoccurring nightmares about the offence upon her.  The 

psychological effects of the offending have been long lasting for her. 

[11] In terms of identifying the appropriate starting point, written submissions have 

been filed by both your counsel and the Crown which have been of assistance.  The 

Crown submits a starting point in the range of six years’ imprisonment.  Mr Edgar, on 

your behalf, submits a starting point in the three and a half to four years’ imprisonment 

range.   

[12] In my view, the relevant factors in assessing your culpability and identifying 

the appropriate starting point in accordance with the cases filed are the following.  

Firstly, your unlawful entry into the house.  While there was a text message sent by 

you, there is no evidence that that was seen by the victim at all.  It certainly was not 

responded to.  The reality is, you went to her house and let yourself in uninvited.  While 

you did have a prior association with the victim, it was not the type of relationship 

where you could enter at your whim, particularly at that time of early morning.  

Further, once you went into the house you took no steps to alert the occupants.  You 



 

 

then went into a private area of the house where the victim was not suspecting your 

presence at all.   

[13] The second factor is, upon seeing the complainant, you then used the two 

necklaces that she was wearing around her neck as a weapon to effectively strangle 

her.  You took her completely by surprise.  She had no prior knowledge of your 

presence or, in fact, even who you were. 

[14] As the summary records, you pulled the necklaces so tight that she fell to the 

ground in an unconscious state.  She also defecated into her clothing.  The photos 

portray significant bruising around the neck area.  The use of the necklaces, in my 

view, is not dissimilar to the use of a weapon.  The necklace, perhaps to some extent, 

could be viewed as having a greater negative impact upon the victim than perhaps a 

belt or strap would have had.  In any event, the effect upon the victim has been 

significant.  I note that under R v Mako1 the extent of any violence is a significant 

factor in assessing the overall criminality and culpability of an offender.   

[15] The third factor is that there were others present in the home.  There were the 

two children aged two and five years.  While they were unaware of your presence and 

your acts upon their mother, that was more by good luck than good management.  You 

would have been aware of their presence undoubtedly because of your prior 

knowledge of the victim and your associations with her in the past.  Despite their 

presence, you were prepared to take the risk of potentially running into the children 

and what may flow from that.   

[16] The next factor is that there was an element of premeditation and planning to 

this offending.  Mr Edgar, in his written submissions, responsibly acknowledges that 

there was some degree of premeditation but suggests that was not high.  He submits 

that your plan was not to cause injury or steal but rather to go to the house to share a 

methamphetamine pipe; that is to share drugs with the victim. 

[17] I do not accept that submission.  The facts suggest otherwise.  As I have already 

stated, while you sent a text to the victim, no response was received by you.  For 
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example, you had no knowledge as to whether or not her husband was still home at 

the time that you went around.  Further, the fact that immediately upon entering the 

house you sought out the complainant and attacked her from behind then stole from 

her, is in my view, more suggestive of a premeditated plan to carry out a theft upon 

her than it was to share the methamphetamine pipe.  In effect, you took advantage of 

the victim and your prior knowledge of her.  In my view, there was a degree of 

premeditation and planning although it was not particularly sophisticated.   

[18] I accept what Mr Edgar said is that you did not take a weapon into the home 

and that should be distinguished from the present circumstances.  However, in my 

view, it is a distinction without distinction given you immediately reached for the 

necklace and used it in the way that you did.   

[19] A further factor is the impact of the offending upon the victim as noted in her 

September 2017 statement.  The psychological effects of the offending upon her have 

been significant.   

[20] Finally, there was items of some significant value taken totalling to 

approximately $1000 that have not been recovered and are unlikely to ever be 

recovered.  No doubt those items were sold by you to feed your drug addiction.   

[21] In my view, having regard to those overall circumstances and assessing your 

overall culpability for the offending, the appropriate starting point is one of five years’ 

imprisonment.  While you do have prior relevant convictions, I do not intend to uplift 

the starting point at all.   

[22] You have provided me today with a letter of remorse in which you extend an 

apology to the victim and the wider community affected by your offending including 

your own family.  You express a desire to move on with your life, for you to undergo 

personal growth and gain other skills so you can move away from a lifestyle that has 

been marred by significant acts of violence upon others.  In addition, I have certificates 

from Christian-based programmes that you have undertaken while in prison.  It has 

been submitted to me that you have taken up what opportunities have been offered to 

you to date to try and take that first step in the direction that you are seeking.  While I 



 

 

do not intend to give you any express credit for remorse given that I need to balance 

your letter against what you have stated to the probation officer, I am prepared to give 

you some credit for the small steps that you have begun to take.  All steps, even small 

ones, need to be acknowledged and encouraged.  A small level of credit will be given 

of approximately one month.   

[23] In addition, credit will be given for your guilty plea at the case review hearing 

stage.  In my view, credit of 20 percent is appropriate.  You have already had the benefit 

of charges being withdrawn by the Crown which could easily have been proceeded 

with on the facts contained in the summary.   

[24] Those factors reduce the starting point from one of five years to one of four 

years’ imprisonment.  In my view, there is no other factors in which credit can be 

given. 

[25] Your sentence is four years’ imprisonment. 

 

 

J Jelas 

District Court Judge 


