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NOTES OF JUDGE R J McILRAITH ON SENTENCING

 

 

[1] Mr Mauigoa, my task this afternoon is to sentence you in relation to the 

offending to which you have pleaded guilty.  That is in relation to the charges you face 

laid by the Inland Revenue.   

[2] There are 28 offences pursuant to s 148 and 143A(1)(d) Tax Administration 

Act 1994 for aiding and abetting the company Press Welding and Rigging Services 

Limited which is now in liquidation, to knowingly apply or permit the application of 

PAYE deductions, student loan deductions, Kiwisaver employer deductions, 

Kiwisasver employee contributions, child support deductions and superannuation 

contributions tax totalling some $342,000 for any other purpose other than in payment 

to the Commissioner of Inland Revenue.  The maximum penalty for each of those 

offences is of course five years’ imprisonment or a fine not exceeding $50,000 or both. 



 

 

[3] In terms briefly in relation to the facts, I do not propose to spend a lot of time 

going through the facts but the key points really are that at all relevant times you were 

the sole director and shareholder of the company.  The company was of course required 

to withhold, deduct and then pay to the Commissioner the types of deductions that I 

have referred to.  For 28 monthly periods from June 2012 to September 2014, the 

company paid nett wages to its employees and filed employer monthly schedules 

which quantify the amount of deductions payable for each period but the company 

failed to pay those deductions held on trust for its employees to the Commissioner.  

The company was then liquidated in February 2015 at the Commissioner’s behest.  

The company remains liable for a total of $319,000 which has not been paid to the 

Commissioner.  There is no dispute that during the periods of the offending the 

company was sent numerous statements of account and letters pertaining to the 

overdue deduction amounts.  As I say you were the sole shareholder and director of 

the company.  You had responsibility for the day-to-day running of the company.  It 

was your obligation to ensure that wages were paid and authorised the payment of 

those wages and you were aware that the deductions were being made and that those 

were not being paid to the Commissioner.  You made the decisions as to which 

creditors will be paid and how funds would be handled. 

[4] As I have raised with counsel during submissions, an analysis of the companies 

and your accounts show that during these periods, approximately $155,000 was 

transferred directly to your bank account and there were cash withdrawals from the 

companies’ accounts for approximately $75,000 also over that period.  I have been 

advised by the counsel for the Commissioner that there was no suggestion that that 

money was taken for your own benefit other than in payment of a reasonable salary.  

[5] An important submission that has been made by your counsel is that you found 

yourself in a position where you had debtors and they were failing and they were not 

paying their bills to your company.  You face a difficult position and had to make a 

decision it seems over an extended period of time as to how you would handle the 

situation.  Regrettably, rather than seeking assistance, you chose to try and keep the 

company afloat by acting as has been described and not accounting to the revenue as 

you should have.   



 

 

[6] The task for me in sentencing you is to start by setting the starting point for 

your offending.  That requires me to look at comparative cases.  There is no tariff here.  

It is a matter of trying to access how your offending fits with other decided cases. 

[7] As you will have heard discussed, counsel for the Commissioner submits that 

the starting point is somewhere in the vicinity of 30 months to 36 months or 

three years’ imprisonment.  Your counsel submits it is in the area of 18 months to 

24 months or two years’ imprisonment. 

[8] I have read a number of the cases that have been referred to.  I do not propose 

to spend time minutely analysing the difference between those cases.  What is clear 

though is that there are a number of significant aggravating factors present in your 

conduct.  They were in my view correctly summarised by the Commissioner in its 

submissions.  The amount of your offending is very high in this case.  The balance left 

unpaid as I have said before is just in excess of $319,000.  As the Commissioner 

described it in their written submissions, in essence you have used your employees’ 

PAYE and consequentially the public purse as an unauthorised lending facility for 

some $340,000 no matter what your motivations may have been. 

[9] There is no doubt that the offending was not a temporary slip up.  The offending 

took place over a considerable length of time some two years four months.  There is 

no doubt that as the controlling mind of the company, you made conscious decisions 

and the offending was premeditated.   

[10] In terms of victims, it is often said and in some ways it is trite, that we are of 

course all victims of offending of this nature as paying tax is an obligation that we all 

have.  An important point though which Ms Lee on behalf of the Commissioner notes 

is that in this situation, given the deductions not paid included Kiwisaver employer 

deductions, some harm has also been caused to your employees. 

[11] In my view, considering the amount, the period of time over which the 

offending took place, the premeditation and the victims of your offending the 

appropriate start point is a period of 30 months’ imprisonment.  There is no doubt that 



 

 

from that start point you are entitled to significant discounts, that need to be looked at 

in two categories. 

[12] Firstly, a discount to take into account mitigation steps that you have taken.  

They are co-operation with the Commissioner that has occurred, your willingness to 

make a proposal and indeed to commence paying reparations, and I am informed that 

some $2200 has been paid thus far, your remorse which is clear, your previous good 

character (in other words the absence of any previous criminal history) and your 

willingness to undertake volunteer work as you have done.  Taking all those factors in 

the round, I consider that a discount of 15 percent from my start point of 30 months is 

appropriate.  Rounded in your favour, that takes us down to 25 months’ imprisonment. 

[13] The second discount you are then entitled to is a deduction for your guilty plea. 

That is some 25 percent.  Again rounded in your favour, that takes us down to 18 

months’ imprisonment. 

[14] I have a pre-sentence report which supports an electronically monitored 

sentence.  We have had some discussion about that.  The recommendation in the report 

is for community detention and supervision. Taking into account the purposes and 

principles of sentencing, and looking at the outcomes of other cases, I do not consider 

that the purposes of sentencing are adequately met by a sentence of community 

detention.  The outcome will therefore be home detention.  There does need to be 

supervision on the terms of the report to go alongside that.  The period of home 

detention will be nine months and it will be on the terms of the report. 

[15] The only outstanding question is that of reparations.  There is a very large 

amount of money owed to Inland Revenue.  It is completely unrealistic to expect you 

to pay anything like that amount of money.  Standing back, considering the amount of 

time it would take and the obligations you have to your family, and not wishing to 

unfairly impose a burden upon you, the total reparations that I consider should be paid 

is $12,000 and that is to be paid at the rate of $200 a week.  You have already paid just 

over $2000. My intention is to create a situation where you will have approximately 

one year to continue to pay those reparations.   



 

 

[16] The only thing I should note as something of a postscript is that my intention 

in relation to home detention is undoubtedly that it would be structured in such a way 

that you will be able to continue working.  If the situation should arise where that is 

not manageable, then I would expect the matter to be brought back to me because it is 

important that you are able to continue to work so as to pay the reparations and of 

course to support your family. 

 

 

 

 

R J McIlraith 

District Court Judge 


