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NOTES OF JUDGE H L C RAUMATI ON SENTENCING

 

[1] The defendant Shaun Alfred Mitchell appears for sentencing with respect to 35 

charges under ss 148 and 143A(1)(d) Tax Administration Act 1994.  That is, that he 

aided and abetted two consecutive companies, Mitchell Contracting (2006) Limited 

and MCL Harvesting Limited, in knowingly applying or permitting the application of 

the amount of a deduction of withholding of tax made, or deemed made, under a tax 

law; namely, company employee PAYE deductions, for a purpose other than in 

payment to the Commissioner of Inland Revenue. 

[2] The facts essentially are that as a director and shareholder of the companies, 

employed staff were paid net wages, with PAYE deducted on their behalf, but the 

PAYE was not paid to the Commissioner as required.  The defendant, through the 

companies, has been non-compliant with his tax obligations over an extended period 



 

 

and has been subject to numerous arrangements, debt agreements, and has received 

significant financial relief.  The offending occurred on 35 discrete occasions within a 

four-year period between March 2013 and February 2017. 

[3] Following debt recovery action, a lump-sum payment and commitment to 

compliance, the defendant’s companies received significant debt relief and write-off.  

The defendant was compliant for a further nine-month period at which point the 

re-offending reoccurred and is said to have escalated.  Despite receiving accounting 

advice regarding solvency and debt action from the Commissioner, the defendant 

transferred his business and employees to a second company within which he 

continued to offend. 

[4] Throughout the offending period, the defendant was sent over 180 statements 

of accounts, summaries and warning letters.  Significant phone contact was made by 

the Commissioner with the defendant in respect of the ongoing issues.  Despite 

attending an evidential interview with investigators regarding non-payment of PAYE 

in May 2016, the defendant continued to offend for a further eight months.  The 

defendant acknowledged, when interviewed, that he was entirely aware of his and the 

companies’ tax obligations. 

[5] In total, the defendant’s actions resulted in the misapplication of $728,129.65 

of PAYE funds held in trust on behalf of employees.  Late payments were subsequently 

made leaving a loss to the Commissioner of $261,228.  It is highlighted that the first 

company received an additional benefit of some $80,000 during the write-off in 

contemplation of continued compliance.  During this period the defendant received in 

excess of $300,000 of wages and $18,600 of drawings. 

[6] The defendant has no relevant history.   

[7] Mr Phillips appears for the Commissioner of Inland Revenue.  I have had the 

benefit of being able to consider written submissions filed by him and I have heard 

from him today.  Mr Mathieson appears for the defendant.  Similarly, I have had the 

benefit of being able to consider written submissions filed by him and I have heard 

from him today as well. 



 

 

[8] I have available to me a pre-sentence report completed and dated 

3 October 2017.   

[9] Mr Phillips submits significant weight must be given to the requirements of 

deterrence, denunciation and accountability when it comes to sentencing for tax 

evasion offences.  It is particularly so in circumstances where New Zealand’s tax 

system is based on voluntary compliance and is therefore highly vulnerable to abuse.   

[10] In terms of aggravating features, Mr Phillips highlights the level of 

premeditation; there has been deliberate conduct over an extended period, and there 

has been the transfer of business assets and employees to a new company controlled 

by the defendant which, it is submitted, is particularly telling in terms of 

premeditation.  He highlights duration and persistency.  As I stated, the offended 

spanned some four years and occurred on 35 discrete occasions. 

[11] The extent of the loss or harm is aggravating.  As I said, the amount of 

$728,129.65 was misapplied and that led to a total loss of $261,228.  It is submitted 

that, effectively, the defendant has used public revenue as an unauthorised lending 

facility.  There is the breach of trust which comes with this country’s tax system as it 

operates.  There is a need for integrity when it comes to the public perception of the 

tax system.  Further, there was continued offending after evidential interview, being a 

point where explicit warnings and advice as to consequences were provided.  The 

submission is that this indicates an increased level of culpability. 

[12] Mr Phillips submits the case of the Commissioner of Inland Revenue v 

Morrow1 is perhaps the best guidance in terms of an appropriate starting-point for a 

term of imprisonment.  That is in circumstances where there is no tariff case for this 

kind of offending.   

[13] Mr Mathieson agrees Morrow is closely analogous to the defendant’s position.  

In that case, a starting-point of three years and six months’ imprisonment was adopted.  

I note, however, that was in circumstances where the total amount owed was some 

$335,000, which is an amount significantly above the amount owed here. 

                                                 
1 Commissioner of Inland Revenue v Morrow [2016] NZDC 13908. 



 

 

[14] In the circumstances, and considering the aggravating features, I adopt a 

starting-point of three years and three months.   

[15] Mr Mathieson submits the defendant is entitled to a deduction for his remorse.  

That has posed some difficulty for me in that I am conscious of Mr Phillips’ 

submission that any such remorse must be viewed within the context of the defendant’s 

continued offending following significant financial relief in the first company, the 

subsequent resumption of offending, its continuance into the second company, and its 

continuance post the evidential interview.   

[16] However, Mr Mathieson highlights the fact that those things should not 

indicate the defendant is without remorse.  I have been able to consider Mr 

Mathieson’s written submissions which include a lengthy letter prepared by the 

defendant himself.  The submission is effectively that the defendant feels great 

remorse but that he felt at the time that he had no alternative due to the responsibility 

he felt towards his employees and their families, in terms of continuing to see the 

business operate, including financial responsibility.  Quite clearly, his judgement in 

this regard was clouded and he has chosen to continue to trade well beyond a point 

that he should have conceded defeat. 

[17] Having considered the defendant’s letter, that attitude, in terms of not wanting 

to give up and the feeling of responsibility for others, is clearly evident.  It would 

appear, in terms of the defendant’s general character, he is, and has always been, a 

hard-working person, since leaving school and purchasing his first truck at the age of 

18 years old.   

[18] Mr Mathieson highlights the fact the defendant spent nearly all of his time at 

the coalface, in terms of the operations of the company, prioritising the safety of his 

workers.  That said, it is accepted he spent insufficient time looking after the 

administration side of his business.  The logging industry itself is not an easy one to 

survive in and it is submitted the defendant has seen more than 50 logging contractors 

come and go in the time he has worked in the industry.  It is submitted the defendant’s 

downfall was effectively sealed by a significant three-year contract prematurely 

coming to an end after two years, due to significant downturn in the forestry industry 



 

 

at the time.  The defendant focussed on paying staff wages and meeting the immediate 

accounts required to keep the business going.  He has, of course, done so in 

circumstances where it should have been seen a priority to meet his tax obligations.   

[19] It is submitted as a mitigating factor that the consequences for the defendant 

and his family have been significant.  The defendant has effectively lost all financially.  

This included the loss of a farm owned by a trust in circumstances where it guaranteed 

certain borrowings.  The defendant is bankrupt.  It is submitted the defendant feels, 

and continues to suffer, the effects and burden of having to lay off staff and the effect 

of this on them and their families. 

[20] I am also aware, through the submissions filed, of the significant health issues 

faced by the defendant and difficulties he has had with ACC cover in relation to those 

injuries.  It is said 40 percent of his body, as I understand it (effectively one side) is 

significantly impaired and he is often in significant pain which he has nonetheless 

continued to work through when working in the logging industry.   

[21] The pre-sentence report I have referred to assesses the defendant is a low risk 

of re-offending and there is a low risk of harm to others.  It highlights the remorse 

expressed and provides that the defendant does not minimise his behaviour.  It 

highlights the fact though that the defendant should have known when to stop.  Further, 

the consequences of any sentence will be significant on the defendant and his family. 

[22] There has been some discussion today about whether or not a sentence of 

home detention would provide the required deterrence and denunciation with respect 

to the offending and whether there would be the required accountability.  I am satisfied 

that a sentence of home detention does provide that.  In some circumstances, it could 

be submitted it is in fact more difficult than a sentence of imprisonment.  For 

home detention to even be a possible sentence however, the end sentence would have 

to be two years or less. 

[23] As I have said, I consider the appropriate starting-point to be one of three years 

and three months’ imprisonment.  Guilty pleas were entered at the earliest possible 

opportunity.  I note Mr Phillips’ submission that circumstances do not always require 



 

 

a 25 percent discount to be applied because, of course, there can be situations where 

the outcome is quite clear and there is just no point in defending charges.   

[24] Having said that, there can also be periods of time which are spent negotiating 

in terms of the number of charges and the result of negotiations can, of course, be the 

laying of representative charges and the withdrawal of some charges.  I note that here 

there was no such delay.  The guilty pleas being entered at the first possible 

opportunity.  In those circumstances, I do make a 25 percent deduction.  The result 

being that after that deduction, the sentence is one of two years and five months. 

[25] I then have to consider what further deductions, if any, are appropriate.  I accept 

Mr Mathieson’s submission with respect to remorse.  I do so in circumstances where 

having considered Mr Mathieson’s submissions, the pre-sentence report, and the letter 

provided by the defendant himself, I can see it was the defendant’s hard-head approach 

to not wanting to give in, to wanting to continue to persist with the operation of the 

company in circumstances where there was a significant wish to see his employees 

and their families continue to be supported financially.  In those circumstances, I make 

a further deduction of two months.   

[26] I do take into account the defendant’s otherwise good character and the fact 

that is reflected in the reality that there is a low risk of re-offending against a 

background of the consequences of the convictions financially for him and his family 

and also the consequences non-financially.  In those circumstances, I make a further 

deduction of two months.   

[27] I take into account the issues the defendant faces in terms of his health and 

make a further deduction of one month.  That then provides an end sentence of two 

years. 

[28] When I consider s 8G Sentencing Act 2002, I consider that a sentence of 

home detention is the least restrictive outcome appropriate in the circumstances.  As I 

said, I am of the view that such a sentence should not be considered a light sentence 

and is a sentence which adequately meets the sentencing requirements of 

accountability, deterrence and denunciation.  I note that the proposed address is not 



 

 

the defendants home address.  When I apply the necessary principles, a sentence of 

home detention of 12 months is appropriate. 

[29] The end sentence to be imposed is one of 12 months’ home detention.  The 

home detention address is to be [address deleted] and the detention is to be on the 

conditions as set out in the pre-sentence report of 3 October. 

[30] In addition, the defendant is to complete the maximum amount of community 

work I am able to impose; being 400 hours. 

[31] Court costs in the amount of $130 are also imposed. 

 

 

 

H L C Raumati 

District Court Judge 


