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[On application to admit propensity evidence] 

 

 

[1] Kenneth Gundersen is charged with injuring his partner, [the complainant], 

with intent to injure her.  

[2] The Crown seeks to admit propensity evidence from [the complainant] to the 

effect that Mr Gundersen has frequently been violent towards her throughout their 

relationship, and admit convictions in 2007 and 2011 for assaulting [the complainant].   

[3] The main issue in dispute at Mr Gundersen’s trial will be whether he applied 

force to [the complainant].   

[4] The issue that arises for this application therefore is whether the propensity 

evidence has probative value in relation to whether Mr Gundersen applied force to 



 

 

[the complainant], which outweighs the risk that the evidence may have an unfairly 

prejudicial effect on him at his trial.1 

Alleged violence 

[5] It is alleged that Mr Gundersen and [the complainant] had separated for 

approximately three years, but reconciled in [year deleted] and resumed living 

together.   

[6] On [date deleted] November, they were at home with a friend.  Mr Gundersen 

asked [the complainant] to mop the floor, which [the complainant] refused to do.  

Without warning, Mr Gundersen grabbed [the complainant] by her arm and pulled her 

forcefully to the floor and then began stomping his foot onto [the complainant]’s arms, 

legs and back.  He also punched her with a clenched fist to the back of the head at least 

twice.   

[7] [The complainant] called out for help.  This was heard by neighbours, who 

telephoned the police.  But when police attended, [the complainant] told them nothing 

had happened.   

[8] [The complainant]’s injuries were noticed some days later when police 

attended a further incident.  The full details of the further incident are not available to 

the Court, but it appears [the complainant] slashed a knife at Mr Gundersen, causing 

a cut to his throat, possibly in response to further aggression from Mr Gundersen.   

[9] When interviewing [the complainant] about this later incident, police noticed 

bruising to her arms, legs and head, at which time she told the police what had occurred 

on [date deleted] November.   

Previous violence 

[10] In addition to [the complainant]’s evidence about what occurred on [date 

deleted] November, the Crown proposes to lead evidence from her about 

                                                 
1 Evidence Act 2006, s 43(1).  



 

 

Mr Gundersen’s violence towards her throughout their relationship.  [the complainant] 

proposed evidence includes: 

(a) She and Mr Gundersen had been together since [details deleted].  

(b) Around 2001, she and Mr Gundersen began using drugs, associating 

with gang members and drinking heavily. 

(c) Mr Gundersen’s violence towards her started after her first child was 

born in 2001.   

(d) Assaults would occur frequently, usually behind closed doors, so that 

others would not see what was occurring.  

(e) [The complainant] hid the fact she was being assaulted from others 

because she did not want to lose her children.  

(f) It got to the point that [the complainant] would know when 

Mr Gundersen was going to assault her, either by the tone of his voice 

or the look that he gave her.  

(g) The assaults ranged from slaps through to being knocked unconscious, 

often suffering bruising to her body.  

(h) She particularly recalled an incident in 2009 when her daughter, [name 

deleted], was about two years old.  Family were over for drinks, when 

she and Mr Gundersen started arguing.  They went upstairs to get away 

from family members and Mr Gundersen punched her with his fist to 

the middle of her nose, dazing her.  She waited upstairs until she felt 

better and came down when most of the family members had left.   

[11] The Crown seeks to lead evidence of Mr Gundersen’s three convictions in 2007 

(x2) and 2011, as well as the summary of facts associated with each conviction.   



 

 

[12] The first conviction was for a common assault of [the complainant] on [date 

deleted] February 2007.  Mr Gundersen pleaded guilty to this assault on 12 September 

2007.  The summary of facts records that there was an argument involving 

Mr Gundersen, [the complainant] and her father.  Mr Gundersen grabbed [the 

complainant] by the hood of her sweatshirt and dragged her from the house where they 

were arguing, into the middle of the road.  [The complainant] could not breathe and 

begged Mr Gundersen to let her go, but he refused.  Once he got to the middle of the 

road, he dropped her to the ground but desisted from further violence when a member 

of the public intervened.  [The complainant] suffered bruising to her right cheek, 

tenderness to her neck and bruising around her left collarbone.   

[13] The next conviction was for an assault on [date deleted] October 2007.  

Mr Gundersen pleaded guilty on 27 November 2007.  The summary of facts records 

that Mr Gundersen and [the complainant] had been socialising together.  

Mr Gundersen said he was going to stay the night and [the complainant] told him that 

he was not.  Mr Gundersen approached [the complainant] who was sitting in a chair, 

grabbed her around the back of the neck, dragged her from the chair and threw her to 

the ground.  [The complainant] slid across the floor and crashed head-first into a wall.  

She managed to escape and call the police from a neighbours house.   

[14] The third assault was on [date deleted] July 2011.  Mr Gundersen pleaded 

guilty on 30 January 2013.  The summary records that Mr Gundersen and [the 

complainant] had been separated for about five months.  Mr Gundersen arrived at [the 

complainant]’s house in Palmerston North in the afternoon, grossly intoxicated.  He 

kicked the front door when refused entry and police were called, but Mr Gundersen 

left before they arrived.  He returned to the address about an hour later and was let in 

by [the complainant].  As she sat down at the kitchen table, Mr Gundersen approached 

her from behind and punched her four times in the back of the head with a closed fist.  

He stopped the attack when their oldest child yelled at him to stop.   

[15] Mr Gundersen also has a conviction in 2005 for assaulting [the complainant] 

but, as the Crown is unable to obtain the summary of facts, the Crown has chosen not 

to lead evidence of this conviction.   



 

 

[16] Mr Gundersen also has a conviction for assaulting a female in 2009.  There is 

no other information about this conviction and I do not know if [the complainant] was 

the victim.  The Crown does not propose to lead evidence of this conviction either.   

Analysis  

[17] The basis for admission of [the complainant]’s evidence of previous violence, 

and the convictions, is explained in the Court of Appeal judgments of Perkins v R2 and 

Campbell-Joyce v R.3  Evidence of previous violence, in the present context, does not 

rely upon standard “unlikely coincidence” reasoning but on a conclusion that the 

relationship between the parties is one of conflict and that the defendant deals with 

that conflict by expressing hostility and violence towards the complainant.  As the 

Court of Appeal said in Campbell-Joyce:4 

The crucial element is that the propensity evidence involves broadly similar 

offending against the same person when they are in disagreement.  That is, 

[the defendant] has already behaved toward the complainant with hostility and 

aggression and he has already been violent or threatened violence toward her.  

Such evidence will, of its nature, be highly relevant to the question of whether 

[the defendant] committed the offences as charged, even if the similarity is 

broad rather than specific and even if the behaviour is not at all unusual.  

[18] For that reason, the Court of Appeal held that it was not necessary to 

demonstrate “close match or unusual act” fact patterns in the context of same victim 

offending.  This would miss the point of this kind of propensity evidence, the relevance 

of which arises from what the evidence says about the nature of the relationship 

between the parties and about the triggers within it, to abusive, violent or threatening 

behaviour on the part of the defendant.5 

[19] The issue for Mr Gundersen’s trial will be whether he applied force to [the 

complainant].  To advance his defence, Mr Gundersen will necessarily have to 

challenge [the complainant]’s credibility when she gives evidence of his applications 

of force in the way alleged.   

                                                 
2 Perkins v R [2011] NZCA 665 at [20]. 
3 Campbell-Joyce v R [2016] NZCA 192.  
4 At [25].  
5 At [26].  



 

 

[20] The previous pattern of regular violence by Mr Gundersen towards [the 

complainant], during their relationship, is important and relevant contextual evidence 

to the present allegations of violence.  The previous convictions, and associated facts, 

are merely proven examples of the type of violence alleged by [the complainant].  

[21] The fact that different forms of violence have been employed on previous 

occasions, or the specific triggers for violence have been different, do not detract from 

the evidence that violence, such as that alleged on this occasion, has been part of the 

pattern of behaviour by Mr Gundersen throughout his relationship with [the 

complainant].   Having said that, there is a clear pattern at least from the convictions 

themselves that Mr Gundersen responds violently to [the complainant] opposing his 

wishes (disagreement in February 2007, refusal to allow Mr Gundersen to stay in 

October 2007, and not opening the door when Mr Gundersen was kicking it in July 

2011).   

[22] The gap between the last conviction in 2011 and the present allegations is not 

significant.  The parties have been separated for much of that time.  When they 

reconciled, it is alleged violence resumed in the same way that it was a feature of their 

previous relationship.  

[23] The evidence is not unfairly prejudicial.  The jury will be directed as to the 

proper use it may make of the propensity evidence.  The probative value of the 

propensity evidence, both as to whether Mr Gundersen applied force on this occasion 

and as to the complainant’s credibility, easily outweighs any unfairly prejudicial effect.  

Indeed, it would be artificial to consider the present allegations without evidence of 

the previous dynamics of this relationship being made available to the jury.   

Outcome 

[24] It follows that the Crown’s application to admit evidence from [the 

complainant] as to previous violence, and the three convictions and associated 

summaries of facts is granted.   

[25] I add that the summary of facts for the 2011 offence begins with a statement of 

the number of family violence incidents that had required police intervention up to 



 

 

that point.  That part of the summary of facts will not be admissible (it is not 

sufficiently specific), although it could become admissible depending upon the way in 

which the defendant advances his case as the trial develops.   

[26] Evidence of gang involvement or drug use is also not likely to be relevant or 

admissible unless directly related to any alleged acts of violence.  At present there is 

no evidence of such a direct correlation. 

 

 

 

L C Rowe 

District Court Judge 


