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NOTES OF JUDGE W P CATHCART ON SENTENCING 

 

[1] Mr Kaui, you accepted the sentence indication I gave you back on 

9 August 2016.  It took you some time to come around to that decision.  But I accept 

there have been some developments in terms of fixing what your exact role was in 

relation to this offending. 

[2] You accept that the factual basis upon which I gave that indication is accurate.  

It places your role exactly as your counsel now sees it.  Taking into account the 

potential discount for an early guilty plea, I gave you an indication of six years’ 

imprisonment.  I do not need to go through the facts and the law in relation to this 

matter because I intend to include [1] to [35] of my judgment as a part of my 

sentencing notes. 



 

 

[1] The defendant faces three charges: aggravated burglary, injuring with 

intent to cause grievous bodily harm, and assault with a weapon.  He seeks a 

sentence indication from the Court. 

[2] The summary attached to the Crown memorandum, dated 

31 July 2016, is the agreed summary for the purposes of this sentence 

indication hearing.  Mrs Rielly has further indicated that the factual matters 

stated in the summary reflect a revised position by the Crown because the 

complainant has been interviewed on some material aspects.  In short, the 

summary of facts presented now represents the Crown’s case against this 

defendant. 

[3] Given that Ms Thorpe’s memoranda referred to a fluctuating factual 

matrix upon which the sentence indication was sought, it has now been 

accepted that I am to deliver this indication on the basis of this agreed 

summary. That, of course, is without prejudice to the defendant disputing the 

same if he wants to go to trial and refuses this indication. 

[4] The defendant and an alleged [co–offender], , resided together at an 

address in [address deleted], Gisborne.  The complainants in this case reside 

at a neighbouring address.  At about 3.00 pm on 1 January 2016, [the co-

offender] went to the complainant’s address.  She spoke to the [first 

complainant], .  She went there to complain about the driving manner of other 

people who lived at the address.  [The co-offender] became very heated and 

yelled at the complainant.  Before she left, she stated to him, “I’ll come back 

with the Mob and I’ll sort you out first”.   

[5] At about 2.45 am on 2 January 2016, [the co-offender] and the 

defendant went to the [complainant’s] address in [address deleted].  They 

entered the driveway of the address which is bordered by a six–foot high 

wooden fence.  They went to a house-bus which was parked on the property a 

short distance in front of the house.  They entered the bus through a sliding 

door which was not locked. 

[6] [Complainant 1] was asleep in bed inside the bus and was awoken by 

the sound of the bus door opening.  [The co–defendant],  said to [complainant 

1], “That’s you eh cunt.  Do you think we would come back?” [The co-

offender] then said to the defendant, “Get him babe”. 

[7] Both the defendant and [the co-offender] then approached the bed 

where [complainant 1] was lying and began punching him.  The complainant 

attempted to protect himself by covering his face with a pillow but it was 

ripped from his hands.  The punches hit the complainant on the left side of his 

head and elsewhere to the body.  It felt to him like he was punched 20 to 30 

times. 

[8] The complainant then felt something solid hit him in the face followed 

by a couple more punches.  The complainant looked up to see the defendant 

with something in his hands as if he was about to strike the complainant with 

it.  The blows caused skin on the complainant’s nose, mouth and forehead to 

split leaving open–raised wounds.   

[9] The defendant and [the co-offender] were then disturbed by the 

second complainant in this matter, [complainant 2].  [Complainant 2] is the 

son of [complainant 1].  [Complainant 2] heard the assault while inside a 



 

 

nearby house and came to the aid of his father.  He called out to the defendants 

who exited the bus and confronted him.  The defendant swung the log–

splitting axe at [Complainant 2’s] legs.  The sharp end of the axe narrowly 

missed the complainant’s legs.  [The co-offender] then pushed the defendant 

and said, “Not him”.   

[10] [Complainant 2], asked the defendant what they had done to warrant 

the attack and [the co-offender] punched him in the mouth.  The defendant 

then advised [the co-offender] to leave before the police arrived.  They both 

walked the short distance home.  As [the co-offender] was leaving, she told 

both complainants, “If the cops come we will be back with heaps more”. 

[11] On arrival at the assault scene, the police obtained a description of the 

male offender.  Police went to the house the complainants pointed out and 

received no reply to door knocks or voice appeals.  The house was entered and 

searched pursuant to the Search and Surveillance Act 2012.  

[12] The defendant (with his distinctive eye injury) and [the co-offender] 

were located inside the house.  Also located at the house, was a log–splitting 

axe.  The defendant said, in explanation, that he had gone to the address and 

that there are probably a lot of people with eye injuries.  [The co-offender] 

denied any involvement in the assault. 

[13] Those facts are reflected in the three Crown charges.  As those facts 

disclose, [the co-offender] faces joint allegations with the defendant.  She is 

jointly charged with the aggravated burglary and with the injuring with intent 

to cause grievous bodily harm.  The defendant, alone, faces the charge of 

assault with a weapon. 

[14] It is accepted that the charge of aggravated burglary is the lead charge 

for the purpose of sentencing.  The Crown has referred to the decision in R v 

Watson,1 which provides some guidance for sentencing of aggravated burglary 

offending.  In that case the Court of Appeal stated that the guidance from R v 

Mako,2 which deals with aggravated robbery offending, is useful by analogy 

for aggravated burglaries. 

[15] In fixing a starting-point, I need to evaluate the aggravating features 

in this offending.  The Crown points to the fact that there must be an element 

of planning by the defendant and [the co-offender] to explain why they went 

to the [complainants’] address to carry out the offending.  This element of 

planning exists in this case.   

[16] The fact that two of them were involved is an aggravating feature.  

The fact that the premises entered was a house–bus on a private property in 

the early hours of the morning when the occupant was sleeping are clearly 

aggravating features.  The fact that a weapon of an unknown kind was used 

by the defendant is self–evidently an aggravating feature.  Also, the fact that 

actual violence was carried out by the defendant is also an aggravating factor.  

I accept that [the co-offender] was involved in the attack as well.  However, 

this defendant took the lead as far as the severity of the violence was 

concerned. 

                                                 
1 R v Watson CA224/03, 24 October 2003. 
2 R v Mako [2000] 2 NZLR 170 (CA). 



 

 

[17] I have had the benefit of updated victim impact statements from both 

complainants.  [Complainant 1]  spoke about the injuries to him as a result of 

the attack.  As a result, the relationship between the father and son has been 

strained to some degree.  [Complainant 1] has recorded that his son (the 

complainant) in some way blames him for what had happened.  The son has 

filed a victim impact statement where he records that the incident “really 

freaked” him out.  He made an observation that half of [address deleted] is 

Mongrel Mob.  He was expecting something else to happen that night.   

[18] In short, the victim impact statements paint a picture of people in 

Gisborne who have had regrettable dealings with gang members and fear 

ongoing intimidation and retribution.  Although this has nothing to do with the 

defendant, [the co-offender’s] threats to the complainants echo that fear of 

retribution. 

[19] The Crown analyses the starting-point, by reference, first to [58] in 

Mako:3 

 [58] Forced entry to premises at night by a number of offenders 

seeking money, drugs or other property, violence against victims, 

where weapons are brandished even if no serious injuries are inflicted 

would require a starting point of 7 years or more. Where a private 

house is entered the starting point would be increased under the home 

invasion provisions to around 10 years. 

[20] The Crown submits that here there was obviously no desire to take 

property.  However, the defendant entered the house–bus and assaulted the 

victim while he was sleeping.  The motive for that attack was obviously 

punishment for a perceived earlier wrongdoing.   

[21] The Crown refers to a number of cases which I have read and 

analysed, R v Kaukau,4 R v Patrick5 and R v Shirley.6  All of those cases are 

different in their factual matrix which is not unexpected.   

[22] Kaukau involved a starting-point of five years’ imprisonment.  It was 

considered to be at the top of the range for an aggravated burglary where the 

appellant had entered a house through a rear window.  When he ran away he 

was subsequently chased and a knife was found on him.   

[23] In Patrick, the circumstances were different.  The appellant went to 

his estranged wife’s home carrying a metal pipe with a chain on it.  He was 

intoxicated.  He smashed his way into house.  The inhabitants of the house 

barricaded themselves into a bedroom.  The starting-point by the Court of 

Appeal was in the range of three and a half to four years’ imprisonment. 

[24] In Shirley, the appellant while carrying a baseball bat entered an 

address where once inside, he threatened the occupant with violence including 

swinging the bat at him.  He left the house without causing any harm to the 

victim.  He returned two hours later armed with a knife.  A starting-point of 

three years nine months’ imprisonment was confirmed by the Court of Appeal. 

                                                 
3 R v Mako [2000] 2 NZLR 170 at [58]. 
4 R v Kaukau [2007] NZCA 66. 
5 R v Patrick [2008] NZCA 115. 
6 R v Shirley [2009] NZCA 216. 



 

 

[25] Looking at those three cases as well as the analogy of Mako, as guided 

by Watson, the Crown submits that a starting-point of no less than seven years’ 

imprisonment is appropriate.   

[26] Ms Thorpe submits that the decision in Shirley is the most analogous.  

She submits that it encompasses the main features of the present offending.  

In her submission, the starting-point should be between four and six years to 

reflect the incident in its totality.  In that submission, Ms Thorpe recognises 

the element of premeditation although she underscores that there was no 

premeditated plan of home invasion or violence.  She submits that the 

premeditation was limited and unsophisticated.  That may be true but only to 

a degree.  Clearly, both the defendant and [the co-offender] planned to return 

to the address. 

[27] Ms Thorpe accepts that there were multiple offenders, that violence 

was used, and it was an entry into a private dwelling.  On a totality approach, 

involving all of the offending, Ms Thorpe submits that the starting-point 

should be between four and six years. 

[28] In my view, however, there is a need to compartmentalise the starting-

points for the aggravated burglary matter and the other offending.  In my view, 

the Crown’s submission that the starting-point for the aggravated burglary 

should be no less than seven years’ imprisonment is made out. 

[29] With respect to the charge of injuring with intent to cause grievous 

bodily harm, the Crown acknowledges that a number of the factors I have used 

to fix the starting-point for the aggravated burglary, apply here.  However, 

there needs to be a recognition of the fact that serious violence occurred as 

represented by the s 189(1) charge.  The Crown relies on R v Taueki7 for that 

analysis. 

[30] Ultimately, on the remaining charges of injuring with intent to cause 

grievous bodily harm and the associated assault with a weapon charge, the 

Crown submits that the overall starting-point, adjusted for totality, should be 

in the range of seven to nine years’ imprisonment.   

[31] I adopt a starting-point of eight years’ imprisonment for Mr Kaui on 

this offending.  In my view, it reflects all of the aggravating features whilst 

avoiding double–counting.  Taking the lead charge as the aggravating burglary 

matter and incorporating within that offending the other two offences, I adopt 

a starting–point of eight years’ imprisonment. 

[32] The Crown does not seek an uplift to take into account previous 

convictions.  I thus do not need to look at that issue further. 

[33] Ms Thorpe submits that the defendant is still relatively young at 

25 years of age.  He was 24 at the time of the offending.  Ms Thorpe submits 

that the defendant should be entitled to a discount for youth.  I reject that 

submission entirely.  At the age of 25, this defendant does not qualify for a 

youth discount.  On that ground alone, I would have refused to entertain that 

submission.  Needless to say, even if that view is wrong, the gravity of the 

offending would override any discount for youth at the age of 25. 

                                                 
7 R v Taueki [2005] 3 NZLR 372 (CA). 



 

 

[34] The final issue raised in mitigation is the potential guilty pleas.  

Mrs Rielly for the Crown accepts that this defendant should be entitled to a 

full discount of 25 percent if he pleads guilty.  The Crown accepts that the 

defendant now faces a revised version of facts and that it is only fair the 

defendant should have the full discount available to him.  

[35] Therefore, with a starting-point of eight years’ imprisonment, I would 

discount the term of imprisonment for the guilty pleas at the rate of 25 percent 

to reduce the sentence to six years’ imprisonment.  That is my indication. 

[3] The real issue for you today is about whether you should receive a further 

discount for remorse.  That factor was not taken into account at the sentence indication.  

I had no material before me which would allow me to do that.   

[4] I have now heard from your counsel about that issue.  He has raised the point 

that some of the negative comments in the pre-sentence report about your level of 

insight may in fact reflect that the Department of Corrections were looking at the 

original police summary as opposed to the agreed facts in the sentence indication.  That 

then impacts, as Mr Rishworth stressed, on the weight to be given to any claim that 

you have remorse. 

[5] I accept that in the circumstances you have displayed remorse and I do intend 

to give you a discount for that.  I would have given you a much larger discount save 

the fact that you also are seeking remittance of fines for $749.  Before I actually adjust 

the sentence outcome which will be below the six-year mark, I need to give you a 

stage one warning. 

[6] Given your conviction on the aggravated burglary as well as on the charges of 

injuring with intent to cause grievous bodily harm and assault with a weapon, you are 

now subject to the three strikes law.  I am now going to give you a warning of 

the consequences of another serious violence conviction.  You will also be given a 

written notice outlining these consequences which lists the serious violence offences. 

[7] If you are convicted of any serious violence offences other than murder 

committed after this warning, and if a Judge imposes a sentence of imprisonment, then 

you will serve that sentence without parole or early release.  If you are convicted of 

murder committed after this warning, then you must be sentenced to life 



 

 

imprisonment.  That will be served without parole unless it would be manifestly unjust.  

In that event, the Judge must sentence you to a minimum term of imprisonment. 

[8] Mr Kaui, you have now received a first strike warning and that should be a 

warning to you.   If you commit a further qualifying offence, you are going to find 

yourself in real difficulty.  As Mr Rishworth stressed on your behalf, this is the time 

that you really need to turn around.  If you do not, as a young man at 25, you are going 

to be spending a long time in jail which is tragic. 

[9] With all those adjustments to the sentencing indication, with the remorse and 

the remittance of fines sought, I have arrived at an ultimate result that the six-year 

indication should be reduced.   

[10] The final sentence on the lead charge of aggravated burglary is five years and 

nine months’ imprisonment.   

[11] On the other charges, two years’ imprisonment concurrent.  

[12] That means a total sentence of five years and nine months. 

[13] Your fines of $749 are remitted. 

 

 

 

 

 

 

W P Cathcart 

District Court Judge 


