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RESERVED DECISION OF JUDGE D J SHARP      

 

Introduction 

[1] Mr Singh applies for a discharge pursuant to s 147 of the Criminal Procedure 

Act 2011.  He currently faces 21 charges of indecent assault on various complainants 

allegedly committed during the course of his employment providing massages.   

[2] Mr Singh also applies for severance of the charges, with 2 charges alleging 

indecent assaults in 2012 being heard separately, pursuant to s 138(4) of the Criminal 

Procedure Act 2011. 

Issues 



 

 

(a) The Crown must prove the touching involved was “indecent”.  Do the Crown 

have evidence to prove this ingredient of the charges?  and; 

(b) Should the charges relating to [complainant 1] (the 2012 charges) be severed 

from the other 19 charges (from 2017)? 

Issue (a) 

[3] The witness statements of each complainant are attached to the respective 

submissions.  Certain facts are not disputed.  There was touching by Mr Singh in 

relation to each of the named complainants.  This touching took place during the 

course of his employment, providing massages. 

[4] The Crown case revolves around:  

(a) touching the breasts of the complainants;  

(b) exposing the complainants naked bodies by removing their towels; 

(c) kissing the complainants on their back or neck during the massage; 

(d) encouraging the complainants not to wear underwear during the 

massage; 

(e) continuing to massage the complainants buttocks even when they had 

not expressed any wish to be massaged in that location; 

(f) making inappropriate comments to the complainants about their 

physical appearance, telling them they are special and that the 

defendant loves them; 

(g) massaging close to the genitals and in some cases brushing past the 

genitals of the complainants. 



 

 

[5] The defence position is that touching the complainants, even on the Crown 

case, is to be expected during the course of the services provided. 

[6] The defence have raised nine charges1 where it is submitted there is not a 

sufficient evidence to prove “indecency” in the context of this case.  In particular 

during a full body massage certain touching is to be expected and so no jury properly 

directed could reasonably find this aspect of the charge proven. 

Law  

[7] The Crown case must be taken at its highest in consideration of an application 

under s 147 of the Criminal Procedure Act 2011.  The leading authority on the tests to 

be applied for applications such as this is R v Flyger2. 

[8] The test provided is that there should not be a discharge unless there is no 

evidence available that would allow a reasonable jury properly directed to return a 

verdict of guilty. 

[9] R v Flyer3 was reconsidered and expanded upon by the Court of Appeal in 

Parris v Attorney General in Auckland District Court4:  

“There should be a section 347 discharge when, on the state of the evidence 

at the stage in question, it is clear that either a properly directed jury could 

not reasonably convict, or that any such conviction would not be supported by 

the evidence.  In most cases the two propositions are likely to amount to much 

the same thing”.   

[10] This was further explained by Tipping J:  

“It is vital, however, to appreciate the property compass of the word 

“reasonably” in this context.  A test must be administered pre-trial or during 

trial on the basis that in all but the most unusual or extreme circumstances 

questions of credibility and weight must be determined by the jury.   

The issue is not what the Judge may or may not consider to be a reasonable 

outcome.  Rather, and crucially, it is whether as a matter of law a properly 

directed jury could reasonably convict.  Unless the case is clear-cut in favour 

                                                 
1 Charges 3, 4, 5, 6, 7, 8, 9, 14 and 19. 
2 R v Flyger [2001] 2 NZLR 721 (CA). 
3 Ibid. 
4 Parris v Attorney General in Auckland District Court [CA 105/03], 23 October 2003. 



 

 

of the accused, it should be left for the jury to decide.  If there is a conviction 

this Court on appeal has reserve power to intervene on the evidentiary 

ground”.   

[11] The question of whether or not an alleged act is indecent is dependent on the 

context.  That is, the time, place and circumstance.5  The determination of indecency 

is whether the jury as right minded members of the community regard the 

circumstances as creating a sense of indecency.6  

Defence Submissions 

[12] In relation to each of the specified charges7 the acts could not be regarded as 

“indecent” by right minded members of the community.  This is because this was a 

full body massage situation.  Comments made by the defendant were not lewd or 

sexual.  When inferences are taken into account, the inference most favourable to the 

defendant is required to be drawn.  The circumstances here do not provide a reasonable 

basis for right thinking members of the community to determine the acts involved as 

indecent.  

Crown Submissions 

[13] The Crown submit these issues are matters for the jury.  That the facts and 

circumstances as contained within the Crown case, which must be taken at its highest, 

show a situation in which it is readily available for a jury to find the actions described 

as indecent. 

Issue (b) 

[14] Section 138(4) of the Criminal Procedure Act 2011 is the legal mechanism for 

the severance of charges.  It provides “If the Court before which the proceeding is 

being conducted thinks it is in the interest of justice to do so, it may, on its own motion 

or on the application of a defendant, order that one or more of the charges against the 

defendant be heard separately. 

                                                 
5 R v Dun [1973] 2 NZLR 481.  
6 R v Alwyn [2007] NZCA 458 at [35]. 
7 Paragraph [5] above. 



 

 

 

[15] The interests of justice require a balancing between the legitimate interests of 

the defendant and the public interest in a fair and efficient despatch of the courts 

business.8  The Court of Appeal in Churchis v R summarised the principles relating to 

s 138(4)9: 

(a) Offending that is unrelated in time or circumstance should not be tried 

together, unless the evidence of one incident is relevant to another to an 

extent that its probative value outweighs its prejudicial effect.  That 

relevance may arise in a variety of circumstances, such as where the 

facts are so similar or the allegations interconnected to a point that it 

would be artificial to present them separately; 

(b) Joinder may be granted if evidence relevant to one is also relevant to 

one or more other counts; 

(c) The practicalities of the criminal process may be taken into account 

including the degree of connection between the charges, the impact of 

successive trials on the defendant and witnesses, the likely effect of 

publicity of the first and subsequent trials; 

(d) Prejudice to the defendant is a factor to be taken into account.  The fact 

that the defendant may be obliged to give evidence is a relevant but not 

decisive consideration; and 

(e) The discretion is wide, and requires a balancing between the legitimate 

interests of the defendant and the public interest in the fair and efficient 

despatch of the courts business. 

                                                 
8 R v Wilson [1997] 2 NZLR 161. 
9 Churchis v R [2014] NZCA 281. 



 

 

[16] Further where evidence is cross admissible on the basis that it is propensity 

evidence under s 43 of the Evidence Act 2006, it will not be in the interests of justice 

to order separate trials.10  

Defendants Submissions 

[17] Although it is accepted that all allegations arise in the same general 

circumstance, that being alleged assaults in the course of undertaking a paid massage, 

the defence submit that the gap in the time of approximately 5 years between the 

charges involving [complainant 1] (which arose in 2012) and the rest of the allegations 

(which arose in 2017) is a significant distinction.   

[18] The defence also submit that the differences in the allegations are significant 

and that the differences between the allegations in relation to [complainant 1] and the 

other complainants create a situation in which the probative value which is provided 

by [complainant 1] allegations is low. 

[19] The defence submit that the evidence does fall within the broad definition of 

propensity evidence.  In relation to the potential for s 43 to be engaged the defence 

submit that the absence of connection in time is a significant factor against the 

evidence being admitted. 

[20] The defence also submit the allegations made by [complainant 1] are that the 

defendant massaged her stomach before moving up to her breasts, where he was 

touching “everything”.  Furthermore it is alleged that he vigorously rubbed the bone 

that is within the region of her bikini line.   

[21] In respect of the other complainants, some contact is alleged with their breasts 

but not full contact.  Furthermore none of the other complainants in the 2017 

allegations speak of the bone in the bikini line area being rubbed in the way that 

[complainant 1] describes. 

                                                 
10 R v Banks [2011] NZCA 469 at [12]. 



 

 

[22] The defence also submit given that there are multiple complainants making 

similar allegations the addition of [complainant 1] evidence would not be significant. 

Crown Submissions 

[23] The Crown submit that the evidence is cross admissible.  The submission is 

made that the evidence is relevant.  The Crown anticipates the issue at trial will be: 

(a) Whether the various acts as alleged by the complainants in fact 

occurred; 

(b) Whether the acts were indecent; 

(c) Whether the defendant intended or appreciated those aspects of the 

assault, and surrounding circumstances which render the acts indecent. 

[24] The Crown submits the evidence of [complainant 1], about conduct in 2012, is 

similar to significant degree with the evidence to the other complainants.  “Concepts 

of linkage and co-incidence11 provide for such evidence being admissible. 

[25] The evidence of [complainant 1] is submitted to be relevant to the defendant’s 

state of mind in relation to the 2017 charges.  The defendant was spoken to by the 

Police in relation to his massage of [complainant 1] and the Crown submission will be 

that he was on notice that massages of the nature provided were not appropriate. 

[26] The Crown also submits that the probative value of the evidence is high. 

Frequency in connection in time  

[27] There are 14 complainants.  The conduct alleged by 13 complainants 

(excluding [complainant 1]) all occurred within 3 months.  (January to March 2017).  

These charges are clearly closely related in time.  The conduct alleged by [complainant 

                                                 
11 Mohamed v R [2011] NZSC 52. 



 

 

1] took place in 2012.  It is separate in time but the Crown submission is that this is 

not so removed as to be lacking in probative force. 

The extent of the similarities 

[28]  The alleged offending is very similar.  Many of the complainants alleged 

similar acts, for example the massaging of their inner thighs close to the genitalia.  The 

conduct alleged by [complainant 1] is also similar to that of other complainants. 

The number of persons making the allegations 

[29] There is a total of 14 complainants. 

Collusion 

[30] There is no evidence of collusion in this case. 

The extent to which the acts are unusual 

[31] The Crown proposes to offer expert evidence from a massage therapist 

demonstrate that these acts are unusual, in the sense that it is not usual or appropriate 

for a masseuse to massage a client close to the genitalia or on their breasts. 

Consideration of the prejudicial effect of the evidence 

[32] In R v Vuletich Glazebrook J said “the test is aimed at other than a legitimate 

use of the evidence, which is to show a tendency to behave in a certain way or to have 

a certain frame of mind.”12  

[33] The Court is entitled to provide firm directions to the jury as to the appropriate 

use of the proposed propensity evidence.  Juries are expected to follow directions 

provided. 

                                                 
12 R v Vuletich [2010] NZCA 102 at [41]. 



 

 

[34] The Crown submits the evidence is admissible on a cross admissibility basis 

and there should not be severance in the circumstances of this trial. 

 

Consideration  

[35] The test required to be applied for consideration of s 147 provides that 

decisions on the facts are to be left in the hands of the jury.  In this case resolution of 

what touching occurred in the course of paid massages are questions for a jury.  

Accordingly the jury must determine what the circumstances were at the time.  This 

factual consideration is a first step and must be the province of the jury.     

[36] Secondly having determined what the circumstances were at the time the jury 

must determine on their view of community standards whether the touching they find 

to have occurred was indecent.   

[37] In both considerations it must be the jury’s decision.  If the legal test is correctly 

applied both considerations must be for the jury. 

[38] Accordingly the submissions provided by the Crown are accepted as correct 

and I decline to discharge the defendant under s 147. 

[39] As regards severance, the case for cross admissibility is very strong.  The 

similarity of the allegations is significant and when the factors contained in s 43(3) 

Evidence Act 2006 are applied.  The admissibility of the evidence is strongly 

supported.   

[40] The evidence of a police warning following the allegations by [complainant 1] 

in 2012 does provide evidential material as to the mental requirements in relation to 

the circumstances pertaining to the alleged indecency.  Even aside from this factor the 

similarities between the allegations are clear.   

[41] The relationship between the parties, the absence of collusion and the 

connection in time all support admissibility.   



 

 

[42] I do note there is a 5 year gap between the offending alleged against 

[complainant 1] and the other offending in 2017 but I do not regard that as a 

sufficiently distinguishing feature given the other factors which point towards 

admissibility. 

[43] As a consequence the application for severance will be declined. 

Conclusion  

[44] The application pursuant to s 147 of the Criminal Procedure Act 2011 is 

dismissed.  The defence application for severance of the trial matters under s 138(4) 

of the Criminal Procedure Act 2011 is also dismissed. 

 

D J Sharp 

District Court Judge 


