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NOTES OF JUDGE C S BLACKIE ON SENTENCING 

 

[1] David Lee Fitzsimmons, you are before the Court today for sentence on a 

number of charges; principally, charges involving dealing with drugs.  They include a 

charge of possession of methamphetamine for the purposes of supply, possession of 

cannabis for the purposes of supply, supplying methamphetamine, offering to supply 

methamphetamine, selling cannabis, offering to sell cannabis and unrelated charges of 

receiving.   

[2] To those charges you eventually pleaded guilty but shortly before you were due 

to stand trial on the second occasion.  I say second occasion as being the second time 

that your case had been listed for trial, not the second time you had actually gone 

through trial. 



 

 

[3] The facts, by way of background to your offending, were that over a period of 

time in the early months of 2015 various surveillance activities and also the execution 

of a search warrant disclosed that over a period of two months and 11 days, you were 

supplying methamphetamine apparently on at least 85 occasions to a total weight of 

13.02 grams.  Further, on 109 occasions, you were offering to supply 

methamphetamine with a total weight of 50.42 grams. 

[4] During the execution of the search warrant, which I have spoken of, the police 

located at your address just under one gram of methamphetamine which leaves them to 

say that overall the total amount with which you were associated was 64.427 grams. 

[5] The Crown point out that there was a definite commerciality about your 

activities.  First of all, because of the frequency of your dealings, the amounts of which 

you were dealing.  Also, the fact that when they searched your property, they found 

saleable quantities in multiple zip lock bags, (which we all know for those of us who 

have been around the Courts for a while, are used for the trading in methamphetamine 

as often the points that are sold) and, of course, the usual digital scales which are used 

for the weighing of methamphetamine, unused zip lock bags and the tell-tale $2055 in 

cash. 

[6] Associated with the methamphetamine was also the question of cannabis.  

According to the Crown, they have identified at least 11 occasions and a total of 

62 grams of cannabis being sold and another 25 occasions when it was offered for sale 

in which respect, 252 grams of cannabis were involved.  At the property, the police 

located 142.3 grams of cannabis.   

[7] They say that overall your dealings resulted in a total of 356.8 grams of 

cannabis being involved all told.  Again, they say that this was a commercial activity 

because some of the cannabis was pre-packaged and it was alongside the 

methamphetamine, as was the amount of cash. 

[8] The police go on to say (and the Crown now emphasise this) that at the same 

time during the course of their enquiries, they discovered that you were in possession 

of four tyres which had recently been stolen, a number of surfboards which had 



 

 

recently been stolen and an iPhone which had been stolen but it has since been sold.  

The Crown says that the value of those goods totalled over $4000.  It is against that 

background that I have to impose sentence today. 

[9] Your lawyer will, of course, have told you of the principles of the 

Sentencing Act 2002 which I have got to employ.  First of all, you have got to be seen 

to be accepting responsibility for this, and you do, you have pleaded guilty.  Secondly, 

you have also got to be seen to be accountable for it and that is the purpose of 

sentencing which I am going to deal with today.   

[10] Thirdly, I have to take into account the interests of victims.  There is no victim 

sitting in the back of the Court who has filed a victim impact statement.  But the 

community at large are victims, just as you are a victim, because as soon as this product 

gets out and people are misguided enough to use it, they become addicted to it.  They 

become a victim and their life so often is on a downhill track from that moment 

onwards, often leading to a breakdown of families, breakdown of their personal 

relationships and a life of crime. 

[11] Crime is resorted to because it is too expensive to support this habit without 

resource to some source of funds, usually beyond one’s own earnings and resources.  

So one resorts to crime and that is exactly what you have done.  You have resorted to 

crime in dealing with it and you have resorted to crime in receiving and dealing in 

stolen goods.  All to support this habit.   

[12] So when you go out and sell it, you are perpetuating to other victims the same 

problems as you have got.  Hence, you can see why it is that our society at large 

condemns so strongly those who deal in this type of drug, shortly followed, I think 

now, by synthetic cannabis.  So I have got to take into account the interests of the 

community when it comes to dealing with this type of offence.   

[13] I have also got to impose a penalty which will be seen as a deterrent to you not 

to get involved in the drug trade.  In other words, to demonstrate to you that the drug 

trade does not pay in the long run and also a deterrent to others who might be minded 



 

 

to deal in these types of drugs or any type of drugs for the sake of making a quick 

dollar, usually cash; seldom it is anything else. 

[14] I have got to look at your offending against other cases that have been before 

the Court and tariffs which the Courts have set down over the years based largely on 

the amount of drugs supplied and the commerciality of their activities.   

[15] In your case, whereas the amount of the drugs supplied may not be as high as 

in some circumstances, it suggests to me that this was indeed a commercial enterprise 

going on for certainly some weeks.  During that time, a significant amount (bearing in 

mind the time involved) was either supplied or offered to be supplied.  Now, you 

cannot offer to supply something that you do not get or do not have access to.  So it 

stands to reason that you must have had access to this type of drug readily available to 

be able to offer to supply it to other people. 

[16] I have heard submissions today, and also obviously they have been in writing 

beforehand, from both the Crown and from your counsel.  The Crown point out that a 

usual tariff (and it is not easy to draw exact comparisons because no case is exactly 

the same) for the amount that you were involved in either selling or supplying or 

offering to supply the amount that you had in your possession, the funds you had in 

your possession and the degree of commerciality involved would require a sentence 

of between four years three months and four years six months’ imprisonment.   

[17] They base that suggestion on other cases which have been before the Courts 

over the years including the recent case of R v Snowden,1 the case of R v Young2 and 

the case of R v MacDonald.3  But the cases which I have to take the most significance 

of are those of R v Fatu4 which laid down the bands (the tariffs) for this type of 

offending.  Persons who were supplying more than five grams of methamphetamine 

could fall for a sentence of between three and nine years’ imprisonment depending on 

how far they go up the scale.  Obviously higher sums would justify a higher amount. 

                                                 
1 R v Snowden [2017] NZHC 1291. 
2 R v Young [2016] NZHC 1039 
3 R v MacDonald [2015] NZHC 2887. 
4 R v Fatu [2006] 2 NZLR 72 (CA); (2005) 22 CRNZ 410 (CA). 



 

 

[18] Also, a similar case of R v Terewi5 categorises cannabis and has three scales.  

Those who are involved in the sale or cultivation of cannabis for commercial purposes 

for the object of devising a profit (which obviously you were) a starting point would 

be two years’ imprisonment up to four years.  If it was a substantial commercial 

growing and selling operation, it could be right up to eight years’ imprisonment. 

[19] You are in the category 2 for both the Fatu tariffs and the Terewi tariffs.  That 

is where that four years and three months to four years and six months generally falls. 

[20] I also have to consider a separate sentence for which there is actually no tariff 

for the receiving charges which normally, for this degree of receiving, would attract a 

sentence of up to 12 to 15 months in prison; a completely separate issue.   

[21] What the Crown are asking me to do here is to first of all, take the drugs charges 

(that is the methamphetamine) as the lead charge and adopt a starting point of four 

years, six months’ imprisonment with an increase of another nine months for the 

cannabis, and with an increase of perhaps another 12 months for the receiving charges.   

[22] However, they accept that overall I have got to look at the totality of the 

offending and, as far as they are concerned, an overall starting point in the vicinity of 

six years’ imprisonment all up would be appropriate.   

[23] Your counsel, on the other hand, submits a slightly lesser starting-point.  He 

thinks three years and six months.  He agrees that there should be an uplift for the 

cannabis and he agrees that there should be an uplift for the receiving and submits to 

me an overall starting point of five years’ imprisonment.  So you can see that there is 

about 12 months’ difference between the two of them. 

[24] Well, my separate assessment, I have to say, falls somewhere between the two.  

I do not think you are quite as high as four years and six months for the 

methamphetamine but I do think that you are certainly nine months for the cannabis.  

So my starting point for the drugs is five years’ imprisonment with an overall uplift, 

                                                 
5 R v Terewi [1999] 3 NZLR 62, (1999) 16 CRNZ 429. 



 

 

bearing in mind the totality, of six months for the receiving.  That means my starting 

point, at the end of the day, is five years and six months’ imprisonment. 

[25] I look now to see what issues I can take into account in mitigation of penalty 

and a number have been put before me this morning.  The first is that you did plead 

guilty and I accept that, but very much at the last minute.  In fact, the trial was due to 

start on Monday and you pleaded guilty the previous Friday.  So you left it to the very 

last minute to accept responsibility for what has been going on. 

[26] But nevertheless, you are entitled to a modest discount for that which I am 

going to set at 10 percent.  But I am going to increase that discount to build in what I 

have now gathered from the pre-sentence report, from your own letters to the Court 

this morning, and for the fact that you have done some work while you have been 

awaiting sentence, a short rehabilitative programme.  Built into that, you are a 

qualified diver (or you have got qualifications in diving) and that you do have 

meaningful employment possibly available to you in that field upon your release from 

custody. 

[27] I also build into that your expressions of remorse, although of course, it is very 

hard to accept remorse until one has pleaded guilty and that took just over two years 

to come about.  So the expressions of remorse are somewhat belated.  I accept also 

though that you have had some difficulties in your life which have caused you to 

(misguided as it might have been) to take to methamphetamine in the first place.  You 

do acknowledge that you have a drug problem. 

[28] I have to say there are a couple of aggravating factors, although I am not going 

to actually increase my starting point because of them.  One is that some of this 

offending appeared to be whilst you were on bail and also, you do have some previous 

convictions which involved drugs although the convictions themselves are of a 

relatively minor nature. 

[29] Having said all of that, I am prepared to give you a discount for the guilty plea 

and build in the remorse and the issues relating to possible employment of 15  percent 



 

 

discount which would bring me to a total of 56 months; four years and eight months’ 

imprisonment. 

[30] I now look at the factors that have been pointed out to me that you have been 

on restricted bail conditions for approximately two years, electronically monitored.  

That may to some extent have been brought about by your own conduct although I 

cannot see that it involved any earlier drug offending, whereas the conduct was 

somewhat unrelated.   

[31] But I do think that that is an impediment you have had on your liberty for the 

last two years and I am prepared to give you a further discount for that of nine months’ 

imprisonment.  The upshot of all these calculations is that the overall sentence now 

will be one of 45 months’ imprisonment or three years and nine months.   

[32] Accordingly, in respect of the following charges and having been convicted, 

you are formally sentenced to three years and nine months’ imprisonment.  That is for 

the possession of methamphetamine for supply, the cannabis for sale, the supplying 

methamphetamine, offering to supply methamphetamine, selling of the cannabis and 

the offering to sell cannabis.  They will all attract the same sentence which will be 

served concurrently of three years and nine months. 

[33] In respect of the receiving charges, the receiving involving the surfboards, nine 

months’ imprisonment.  For the receiving involving the tyres, one month’s 

imprisonment.  As I say, they will also be concurrent so you serve three years and nine 

months all told. 

[34] There will also be an order forfeiting the cash to the Crown and for the 

destruction of all the drugs and drug-related paraphernalia. 

[35] You have to go and do the time, I’m afraid, Mr Fitzsimmons.  But let this letter 

that you have got, I hope, be your light for the future.  There are two factors about the 

letter.  First of all, you have got to talk the talk.  The second thing you have got to do 

is walk the walk.  It is the latter that we want to see. 



 

 

 

 

 

 

 

C S Blackie 

District Court Judge 


