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[1] Mr Toko, you appear for sentence today having pleaded guilty to a number of 

charges.  I am going to group them into two sets for the moment.  The first set of events 

that occurred on 25 February of this year, which is the aggravated robbery charge, the 

injuring with intent to injure charge and the kidnapping charge. 

[2] Then there is what I will loosely describe as the other charges, they are the 

driving whilst suspended on a third or subsequent occasion, the driving whilst 

forbidden, the failing to stop for red and blue flashing lights, and the breach of prison 

release conditions. 

[3] The lead charges are the first charges; the aggravated robbery, the kidnapping 

and the injuring with intent to injure charge.  The summary of facts for that says that 



 

 

on 25 February this year you were at your home, the victim was there as well.  There 

was apparently some discussions about some historical comments that may have been 

made and you have punched him in the face and body in what turns out to be about 10 

times, it is said. 

[4] He has fallen to the floor, you have said to him, “Where’s your car?” or words 

to that effect, “It’s my car now.”  The car was valued at about $2500.  You have then 

told [another person] to go and get a baseball bat, you have said you are, “Going to 

smash this cunt’s legs up.”  You have said that you do not care if you put him in a 

coma. 

[5] The [other person] has gone and got the bat and you have hit him in the legs 

and jabbed him in the ribs area with it.  While he is on the ground, you have searched 

his pockets looking for the car keys, it turns out they were in the car all along.  You 

have then instructed him to get in the back of the car.  He did not want to, but he felt 

he had no other choice. 

[6] You have got into the driver’s seat and the victim and the two other associates 

have got in the car.  You have driven to an area just by the Kaihu Pub, told him to get 

out.  He has pleaded to have his car back and you have said, “Come and see me 

tomorrow, I might’ve changed my mind and give your car back when I’m not so 

angry.”  As a result of the incident, he sought medical attention.  He had two cracked 

ribs, a black eye, along with other associated soreness to various parts of his body. 

[7] The driving whilst suspended charge on a third or subsequent occasion and the 

driving, that arises out of you being suspended for demerit point breaches.  You were 

driving on 5 January in the Dargaville area and you were stopped by the police.  You 

had eight previous convictions for disqualified driving. 

[8] The failing to stop and the unlicensed driver, on 3 March you were driving in 

Otangarei.  The police activated their red and blue flashing lights, you accelerated 

away, turned into Jack Street, you got out on King Street and abandoned your vehicle.  

You were located a short time later. 



 

 

[9] The Corrections matter that I have before me arises out of you failing to attend 

with your probation officer following your recent release from prison.  Those are the 

matters that I have to deal with today. 

[10] The lead charges are the aggravated robbery and the kidnapping and the 

injuring with intent to injure charge.  That is not to diminish the significance of the 

other charges, but they carry with them terms of imprisonment of 14 years and five 

years respectively. 

[11] The kidnapping and the aggravated robbery charges are three strikes offences 

and you will recall when you pleaded guilty to those you were given a first strike 

warning then.  Of the two charges, the kidnapping and the aggravated robbery, I take 

the view that it is the aggravated robbery that is the more serious of them.  That is 

really what this was about, the kidnapping flowed on from that, the injuring with intent 

to injure was part of that whole factual matrix at the time. 

[12] The Court in coming to sentence has to arrive at a sentence that holds you 

accountable for what you have done in the first instance, it has to arrive at a sentence 

that sends very clear messages, it is called denouncing and deterring, but it is sending 

a message to you really and to the public that you cannot go around snatching people, 

bashing them up, whether it is a drug deal or any other reason, that is simply not how 

a right-thinking, right-minded society should behave. 

[13] The Court also has to arrive at a sentence that promotes in you a sense of 

responsibility for the harm that you have done to the victims of the offending, needs 

to protect the public and it also in that process needs to impose the least restrictive 

sentence that it can in accordance with the hierarchy of sentences. 

[14] There is also a number of cases that the Court has to follow to make sure that 

it is consistent with other sentences for similar offending.  The difficulty is, is that no 

two cases are ever the same.  As you would have heard in the discussions between the 

Crown and your lawyer today, the Crown have focused on some things and Mr Sayes 

has focused on some other things, and that is why the Court, the Court of Appeal in 

particular, have issued some guideline judgments. 



 

 

[15] It effectively says do not worry about giving the sentencing Judge on the day 

100 cases that favour this side, because the other side will give 100 cases that say 

exactly the opposite, and the guideline case that we have, there is not one for 

kidnapping, but there is one for aggravated robbery, it is called R v Mako1. 

[16] Why that case is important is because it dealt with a whole range of aggravated 

robberies.  At one end you have got guys getting disguises, getting guns and going into 

a bank and holding it up.  At the other end you might have fellows pushing someone 

over on a street, taking their skateboard or their watch or something like that, but they 

are all aggravated robberies, but as you can see, there is two markedly different sets 

of facts there. 

[17] The Court of Appeal said it in this way at paragraph 34 of that R v Mako 

decision: 

The range of conduct that can constitute aggravated robbery is very wide.  In 

addition to the essential elements of the offence, in each case there will be 

features, themselves widely variable, that will contribute to or detract from the 

seriousness of the conduct and the criminality involved.  It is the particular 

combination of these variable features which requires assessment for 

sentencing in each case.  Once the seriousness of the particular combination 

of features is assessed and a starting point reached, it will be necessary to 

consider whether overall the crime is aggravated or mitigated by the offender's 

particular personal circumstances such that the sentence to be imposed should 

be higher or lower than the starting point.  We emphasise to dispel any doubt 

that in this context a starting point is the sentence considered appropriate for 

the particular offending (the combination of features) for an adult offender 

after a defended trial. 

[18] So there is a few things that come out of that.  Really what the Court of Appeal 

are saying, firstly, look at the offence itself, set a starting point, then at look you 

personally and decide whether the sentence should go up because of other features or 

whether it should go down, and then thirdly, although it does not say that in this 

context, we look at guilty pleas.  That is the process that I have got to go through. 

[19] The other thing is that the Court of Appeal made some other comments about 

the violence involved, and at paragraph 42 and 43 of that R v Mako decision it said: 

As soon as actual violence is employed in tense robbery situations, the 

likelihood of serious injury is very real.  The vulnerability of small business 
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operators and the frequency with which they are targeted give rise to the need 

for deterrence. 

 

[20] We are not talking about a small business here, let me just make that point. 

Apart from the increased danger from the introduction of even minor physical 

force in the tension generated by robbery, actual violence on top of threats and 

intimidation takes the conduct into another dimension and must attract a 

considerably higher rating in overall seriousness.  The extent of any violence 

and its consequences will be highly relevant either in assessing the robbery 

offence or, if the subject of an additional charge, the total criminality. 

 

[21] Why the R v Mako case is important is because it went on and it looked at 

paragraph 54 to about 59 at a whole different series of robberies.  The first one was 

offending in a public place, targeting small tills or something like that, the next one 

was armed robberies and banks and those sort of things, the next one after that was 

small dairies and retail shops, then after that, taxi drivers, and then after that, street 

robberies, and they said, “Here is the starting point for all of those various types of 

robberies.” 

[22] Your one does not really fit comfortably with any of those R v Mako decisions 

and that is why Mr Sayes has given those cases for me to have a look at.  Looking at 

the aggravating features, the ones that I think are most significant is the actual and 

threatened violence. 

[23] There were punches to the head, punches to the body, whacks to the legs with 

the baseball bat, pokes to the ribs.  There were attacks to the head, it appears, and the 

attacks to the body resulted in the black eye and the two cracked or broken ribs.  There 

was the use of the weapon, but there is also the detention, the kidnapping involved in 

it and that is where that fits in in determining that overall seriousness in my view. 

[24] Mr Sayes has asked the Court to look at about four cases, and as I have said, 

none of the cases are factually identical.  There are some similarities, there are some 

common features, and the first case he asked me to look at is the case of R v Mehana2 
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that involved Mr Williams in particular being charged with kidnapping, blackmail, 

aggravated robbery, injuring with intent, threatening to kill. 

[25] The significantly distinguishing feature here in my view of the R v Mehana 

case was that they got the guy, effectively tied up him with duct tape and electrical 

cords and all that sort of stuff and made him make a video with some confessions 

about him being a paedophile and stuff like that and threatened to spread that far and 

wide. 

[26] What Mr Sayes says is that there was a starting point of six years’ jail for 

Mr Williams, and Mr Sayes is saying, “Well, this is not as bad as all of that.”  There is 

another case of R v Hill3 that involved four people that were being sentenced for 

unlawful taking and detaining, kidnapping in other words, and injuring with intent to 

cause grievous bodily harm.  There was a starting point of seven years imposed and 

again Mr Sayes says, “This isn’t as bad as all of that.” 

[27] I am not going to go through the other two cases, because in each of those cases 

Mr Sayes is saying, “They’re not as bad as all of that.”  I have considered Mr Sayes’ 

submissions carefully, the Crown say I should be starting at seven years, Mr Sayes 

says somewhere about four years and nine months. 

[28] Looking at all of those factors and recognising, as this case R v Rangitaawa4 

did, that notwithstanding three or four different charges we have got here, it is all part 

of the same factual set of events, I think the starting point here should be five and a 

half years for this particular offending. 

[29] I agree with Mr Sayes that it is lower than the R v Mehana starting point, but I 

do not go quite as low as what he suggests.  That deals with the events on 25 February.  

We have also got the driving whilst disqualified charge, driving whilst suspended, and 

you have got eight previous convictions there. 

                                                 
3 R v Hill HC Rotorua CRI-2005-063-3096, 27 October 2006 
4 R v Rangitaawa HC Christchurch CRI 2004-009-14066, 11 August 2005 



 

 

[30] There is a number of cases, such as Drinkwater v Police5, Morrellv Police6 

which would suggest starting points and they range anywhere from 12 months to 18 

months for that many driving whilst suspended or driving whilst disqualified charges.  

The methodology that is approved by the Court at the moment is look at all the 

numbers and set the starting point. 

[31] In my view, there would be a starting point here of another 10 months to be 

added to that in addition for the driving whilst suspended, in addition to that another 

two months to take into account the breach of release conditions.  The driving whilst 

forbidden and the failing to stop for red and blue flashing lights are fine only matters, 

so I am not going to impose more terms. 

[32] So we are looking about six and a half years here for the moment.  The Crown 

say that I should uplift that sentence, that is coming to the second area, that should be 

uplifted to take into account your previous history.  In my view, there should only be 

an uplift if the previous history is recent and relevant, and in this case I do not see your 

history, although significant, as being recent or relevant. 

[33] In many respects in the driving whilst suspended charge, I have looked to your 

previous convictions in any event to set that starting point.  The risk is that we would 

be double counting, I am not going to increase it then. 

[34] Mr Sayes said I should then also be looking to a number of features that we 

should reduce the sentence from that point.  The first he says is the guilty plea, he says 

you should get 25 percent off the sentence for that and I do not argue with him on that 

point at all.  However, I am going to look at it at another way first to deal with the 

other stuff first, if there are any, and then come back to deal with the guilty plea. 

[35] Mr Sayes says there is evidence of remorse, that you were co-operative with 

the police, you acknowledge that this was all about a drug deal that had gone wrong I 

suppose, for want of a better word, and that while you have been inside you have 

worked to better yourself.  You have completed two courses and I have a Manhood 
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certificate of completion and a Fatherhood certificate of completion for courses that 

you have done along the way. 

[36] I am going to accept that there is remorse here, although that has to be tempered 

by the report from the pre-sentence report, which says it looks to me as though there 

is a thread or an element of knowledge and knowhow within the system and how to 

use it, how to operate it on your part, but I will reduce the sentence by six months to 

take into account those factors that you have not wasted your time, so to speak, whilst 

on remand and remorse which would leave an end sentence of six years in jail. 

[37] That is where the 25 percent then comes in, it has to be reduced by a further 25 

percent which is an equivalent sentence of 18 months coming off the sentence to take 

that into account, which would leave an end sentence of four and a half years in jail 

and that is what I intend to impose today. 

[38] The four and a half years’ jail will be imposed in respect of the aggravated 

robbery charge and the kidnapping charge.  In respect of the injuring with intent to 

injure charge, the driving whilst suspended and the breach of prison release conditions, 

without wanting to minimise those in any way, terms of imprisonment of two months, 

but all to be served concurrently will be imposed.  It is more a notional recognition of 

those sentences because I have lumped everything, so to speak, into the kidnapping 

and aggravated robbery charge. 

[39] In respect of the driving whilst suspended charge, I have to disqualify you from 

holding or obtaining a driver’s licence.  That will be for the mandatory minimum 

period of one year, that will begin today.  In respect of failing to stop for red and blue 

flashing lights, that will be for three months, that will begin on 19 July 2018.  In 

respect of the driving whilst forbidden and the failing to stop, you will be convicted 

and discharged on those matters. 

[40] The Crown seek a minimum period of imprisonment.  I am of the view that in 

this instance, your history, while I signalled is appalling, is not one that is littered with 

violent offences, Mr Toko.  I am of the view that the principles and purposes set  



 

 

out in the Sentencing Act 2002 and the need to protect the public can be adequately 

maintained and ensured by the imposition of a finite term and it be left to the 

Parole Board to determine when and where you are to be released from. 

[41] There is about $20,000 in fines, it is 19,000 and something in fines.  What I am 

going to direct is that all of the fines of approximately $20,000 are to be remitted in 

full and incorporated into the term of imprisonment that I have imposed. 

 

 

 

 

 

G L Davis 

District Court Judge 


