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[1] Mr [Morley], you appear for sentencing on two charges of sexual connection 

with a young person aged 13 years.   

[2] You pleaded guilty promptly.   

[3] I shall deal with you upon the basis of the summary of facts.  In December 

2009, the victim was finishing his last year at primary school and was scheduled to 

attend [school name deleted] the following year.  His family believed that you would 

be able to assist him with the transition and arranged for the two of you to exchange 

email addresses.  I understand that you are now saying you have no recollection of 

that, but clearly something of this kind happened.  As a result, according to the 

summary, the victim and you became friends and communicated regularly by email 



 

 

and Facebook Messenger.  How the Facebook connection came about is not entirely 

clear and I do not think that effects the outcome.   

[4] In 2010 the messaging between the two of you became sexualised, with 

discussions on masturbation and including the sending of naked photographs of each 

other.  On 4 January 2012 you contacted the victim, who was aged 13 years, via 

Facebook Messenger.  Midway through the conversation, you made a reference to 

effectively oral sex.  You then continued to describe in explicit detail what you would 

like to do to the victim.  The details are in the schedule to the summary that I do not 

propose to read.  The victim agreed to the proposition, due to you having naked 

photographs of him and he believing that you would tell someone close to him if he 

did not agree.  That is not to suggest there was any threat on your part.  

[5]  A week before the start of the high school term, you contacted the victim via 

text message and made arrangements to meet at [location deleted], near public toilets.  

You met at the arranged location and went into the male toilets where you pulled down 

your own pants.  You then pulled the victim’s pants down and started masturbating 

him and then asked him to touch you on your penis.  You knelt down in front of the 

victim and performed oral sex on him, then persuaded him to perform oral sex on you, 

which he did.   

[6] On 19 April 2012, you again contacted the victim via Facebook Messenger.  

You entered into a conversation about your previous encounter.  You then described in 

explicit detail what you would like to do to the victim.  Again the details are in the 

schedule.  Around 17 May 2012 you contacted the victim via text message and made 

arrangements to meet at [location deleted], near the public toilets.  You met at the 

arranged location and went into the male toilets where you proceeded to masturbate 

each other.  You knelt down in front of him and performed oral sex on him.  You then 

persuaded him to perform oral sex on you, which he did.  

[7]  To be clear, this offending occurred in 2012 when you were aged 19.   

[8] The victim impact statement, taken literally, would justify the conclusion that 

the impact of your offending on the victim was devastating and ongoing and that it 



 

 

changed the course of his life and the indications are that he might never recover.  

However, it is accepted by the Crown that there was a further contact and [consensual] 

sexual activity when the victim was aged 18 years.  I am going to read down the impact 

on the victim on the basis that, as counsel accepted I should, upon the basis that if this 

offending had been as devastating as he suggests, then it is unlikely that he would have 

approached you again.  That is not to say that the offending did not have a serious 

impact on the victim.  Your counsel rightly accepts that it did and that you must be 

held to account for that.  The other point to be made clear is that there is no charge of 

grooming and the Crown accepts that the previous contact, that is, the contact prior to 

the offending, could not treated as an allegation that there was an aggravating factor 

by way of grooming, properly so called.  

[9] As for your record, in 2008, when you were 16, you committed six similar 

offences.  On 11 May 2011, when you were aged 18, you were sentenced to intensive 

supervision for 18 months and community detention for six months.  The sentences 

were very fair and reflected you were aged 16 at the time of your offending, were then 

18 and were a first offender.  Something clearly went wrong with those sentences.  On 

11 July 2011, on a review of sentence, you were sentenced to intensive supervision for 

18 months and community detention for six months.  You were still under the sentence 

of intensive supervision when you committed the current offences.   

[10] A prosecution information report discloses three incidents in 2013 and one in 

2014, which indicate that you have a continuing and concerning interest in young 

males.  I say no more than that.  It is simply not open for me to conclude that, whatever 

occurred in 2012, that was the end of your concerning interest in young males.   

[11] I turn to the pre-sentence report and highlight some matters.  First of all, I 

acknowledge, as was emphasised by your counsel, that the offences for which you 

appear today are qualifying offences under the Child Protection (Child Sex Offender 

Government Agency Registration) Act 2016.  The report writer says that you do not 

dispute the police summary of facts.  By way of explanation, you said that at the time 

of the offending in 2012 you were still going through a period of sexual confusion, 

trying to discover your own sexuality.  You went through a similar episode in 2011 for 



 

 

which you were charged with sexual connection with a young person and received a 

sentence of intensive supervision.   

[12] With regard to the current offence, you said you were close to the complainant 

in terms of friendship and he seemed the logical person to approach regarding a sexual 

encounter.  You felt sure at the time that there was mutual agreement to perform sexual 

acts on one another and that the both of you had derived some satisfaction from your 

actions.  At no time did you feel that you were imposing your will on the victim or that 

there was anything harmful.  You went on to say that you remained attracted to both 

males and females and had sexual experience with both.   

[13] Unfortunately, it seems to me that you tend to minimise your offending because 

you still apparently do not recognise the significance of the age disparity between you 

and the victim.  That was probably so with respect to the earlier victim as well.  That 

is a matter of very serious concern.  The report writer says that you did not respond to 

counselling following the similar offence in 2011.  A psychologist’s report prepared at 

the time states that you continued to engage in offence pathway behaviours.  That, I 

note, is consistent with the police report.  It is noted that you were exited from the 

STOP Programme for lack of engagement.  Again, I accept that at face value, whatever 

went wrong.   

[14] At the moment, you do not have an address to offer for an electronic monitored 

sentence.  You are considered to be at medium risk in terms of both re-offending and 

harm to others.  I should interpolate here that your counsel suggested that sentencing 

should be adjourned, so that you can offer an address for electronic monitoring for a 

sentence by way of home detention.  I declined to adjourn because at that point it 

seemed to be more likely that you would not be sentenced to home detention.  In any 

event, if you were to be sentenced to home detention, then leave could be given and 

that would be a proper outcome.   

[15] There is a short report on the file from [the Court liaison nurse]  from the 

Forensic Psychiatric Service.  She accessed your clinical notes from Mental Health 

Services.  She reports that you do not have a major mental illness but you do have 

poor scoping skills in dealing with stress.  You report very significant alcohol abuse.  



 

 

You have previously engaged in the STOP programme but, due to living in [location 

and occupation deleted], you found it difficult to engage.  You did engage in 

psychological treatment and gained some insight.  You acknowledged the need for 

more treatment for your sexual offending and alcohol abuse.  You have your own 

sensitive issues that require work as well.  As you are no longer engaged in Mental 

Health Service and do not have a mental illness, [the court liaison nurse] did not 

recommend a report from a specialist health clinician.  For those reasons, the remand 

Judge did not order a health assessor’s report, but did order an alcohol and drug report.   

[16] The report from Odyssey Community Services helpfully reviews your history 

of alcohol use and abuse.  You have already accessed treatment for your alcohol abuse 

and you maintained abstinence for a short period.  You have now returned to drinking 

weekends on a lesser scale.  You are at risk of your use escalating to problematic levels.  

Care New Zealand has confirmed that you have been attending the intensive out-

patient programme.  You will be accepted for the after-care group and it is 

recommended that you attend.  A letter from [ Care New Zealand] confirms that the 

afterhours intensive out-patient programme is available to you.   

[17] As at 20 March 2017, you were being medicated for depression, for insomnia 

and acute psychological dispersion and for alcohol abuse.  There is a letter from your 

GP that suggests that your mental health may be affected if you were imprisoned or 

sentenced to home detention.  I accept that view as her opinion as a GP, but it falls far 

short of establishing that you will not be able to cope with such a sentence. 

[18] I take into account the Crown submissions.  I do not propose to review the 

submissions in detail, but I do note the aggravating features identified by the Crown 

at paragraph 5 and following.  They include the extent of harm, in particular, that you 

met the 13 year old victim on two occasions and the consequences what you did to 

him and induced him to do.  The Crown suggests there is an element of breach of trust 

in that you were abusing the position of a trust or authority in relation to the victim 

that arises from the assistance his family sought as to his transition from primary 

school to intermediate.  I am not persuaded that is a strong point in the case.  It is not 

sufficiently established.  It is enough that the Court should recognise that an offender 

of your age at the time ought to have recognised that the difference in age was 



 

 

significant.  It is not just a question of consent, but the appropriateness of the 

behaviour.  I agree with the Crown that the victim’s vulnerability is an issue because 

of his age at the time and your age.  There is also the question of premeditation.  Again, 

that is an aggravating factor because this offending was clearly planned.  It was 

certainly not spontaneous.   

[19] The Crown rightly suggests that there are no mitigating factors of the 

offending.   

[20] The Crown then embarks on a review of the sentencing precedent authorities.  

I note what is said about the purposes of the sentencing. This is the sort of case where 

no comparative analysis would be appropriate.  In the end, the Court is informed by 

such decisions and exercises its judgment and experience to arrive at the appropriate 

sentence.  The same [comment] applies to the references made by your counsel. 

[21] I refer to your counsel’s submissions and I acknowledge the strenuous efforts 

that Ms Kelland has made to persuade me that the sentence imposed should be within 

the range of home detention.  I have touched on a number of matters already that she 

dealt with and I do not propose to return to them and to unnecessarily repeat what I 

have already said.  The key problem which has to be overcome is that you offended 

while under sentence for similar offending. I acknowledge that you have not offended 

since that time, but you have engaged in some concerning behaviour.  Again, I am not 

going to review what your counsel said about the facts in the written submissions.   

[22] With respect to the more recent contact you had with the victim, I note that it 

came as a shock when these charges were laid.  You were taken aback on being advised 

of the contents of the victim impact statement.  I note your personal circumstances, as 

reviewed by your counsel again.  It is not appropriate that I review them, but I do 

acknowledge that you seem to be remorseful for the harm done and that you hate 

yourself for the offending and you mention that you were sexually abused when you 

were young, as is common in the case of sexual offenders, cases of this kind.   



 

 

[23] I think I have indicated that I am following your counsel’s argument, that I 

should not place disproportionate weight on the victim’s report in the light of 

subsequent events.   

[24] Your counsel has submitted specifically that the age discrepancy of six years 

is not significant.  I reject that submission. It was clearly significant and part of the 

problem is your failure to recognise its significance.  I do not accept that the offending 

could be fairly regarded as on the spur of the moment.  

[25] I take the especially relevant purposes of sentencing to be the needs to 

denounce your offending, to hold you to account, to deter you from offending 

personally and to others from such offending and of course to rehabilitate you.   

[26] I am going to impose the same sentence on both charges.  I adopt a starting 

point of imprisonment of 32 months.  That takes into account aggravating factors of 

your offending, mainly premeditation, victim vulnerability and no doubt the very 

significant impact of the offending on the victim, and perhaps the minor element of 

abuse of a trust or authority but I acknowledge that this should not be double-counted 

because it relates to the age disparity and perhaps the family connection.   

[27] There are no mitigating factors of your offending.   

[28] There will be an uplift of six months for the personal aggravating factors of 

your previous offending and your offending under sentence.  That brings the subtotal 

to 38 months.   

[29] I deduct four months for the personal mitigating factor of your age at the time 

of your offending.   I give no credit for remorse beyond that implicit in credit for your 

guilty pleas.  That brings the subtotal to 34 months.   

[30] I deduct eight months for your guilty pleas.   

[31] You are sentenced on both charges to 26 months or two years and two months.   



 

 

[32] That [sentence] is beyond the range of home detention.  I wish to record that, 

if your sentence had been less than two years, I would not have granted you leave to 

apply for home detention, given you offended while under a sentence of intensive 

supervision and [by reason of] the other matters I have mentioned.   In my opinion, it 

is much more likely that you will successfully complete a rehabilitative programme 

while in prison. 

 

 

G S MacAskill 

District Court Judge 


