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NOTES OF JUDGE B M MACKINTOSH ON SENTENCING

 

[1] Mr Andrew, you appear today for sentence having pleaded guilty to charges 

involving the supply of methamphetamine, other drug related possession matters of 

pipes and cannabis plant, one unlawful possession of a restricted weapon a 

homemade Taser and OC spray and unlawful possession of ammunition. 

[2] Basically what happened was on 8 February this year I believe whilst you 

were on a sentence of home detention the police searched your home.  Found at the 

address was 7.3 grams of methamphetamine in your bedroom and in the spare 

bedroom.  Also there were 100 empty point bags, some small scales and a glass 

methamphetamine pipe.   



 

 

[3] There was $11,150 in cash hidden in various places around the room and 

property such as in shoes.  They found .45 grams of cannabis plant material on the 

side table next to your bed in your bedroom, two cannabis bongs were found in your 

bedroom, a homemade Taser and a small canister of OC spray were located on a 

shelf next to your bed and two high calibre rounds of ammunition were found also in 

your bedroom. 

[4] Now you said that you had these, the cannabis, Taser and OC spray belonged 

to a friend and had been left at the address.  You acknowledged the bongs, 

ammunition and methamphetamine pipe as yours, denied any knowledge of the 

methamphetamine and stated you used the point bags to store your scrapbooking 

materials.  So far as the cash is concerned you said $6000 was from the recent sale of 

a vehicle but could not provide any details about where the remainder of the money 

came from. 

[5] I have read the pre-sentence report and I have read your letter and I have also 

read the submissions of your lawyer and the character references that have been filed 

in support and it looks to me that you know you do have a number of good qualities 

but unfortunately seem to have got yourself within the clutches of methamphetamine 

and really your life has spiralled out of control somewhat.   

[6] It does seem that you do have a supportive family and you as I say have a 

number of good qualities and if you put your mind to it and can get this addiction 

sorted out then hopefully there should be some reasonable prospects for you on 

release.  I have read your letter, actually it is insightful, you understand now where 

you are at, it looks like you were on home detention for very similar offending 

actually so sometimes just being a little bit of a slow learner in that regard but drug 

related addictions are always complex and take a long time to sort out but you do say 

that this has been a huge reality check for you and at this point in your life anyway 

you do not want to re-offend or touch any kind of drugs.   

[7] You were in custody, I do not think you are finding it easy there, it is not a 

place socially that is straightforward but there are some opportunities through 



 

 

rehabilitation hopefully that will put you in a better position when you come out than 

you were when you went in. 

[8] As far as the pre-sentence report is concerned everything in that really it 

points to your drug issues.  It is realistic that imprisonment is the only option and 

you are very realistic about that today.  It seems that you do have close family and 

your sister I believe lives next door to where you were and you ended up being 

incarcerated after her baby was born and so you have not really been able to have 

any part of that but ultimately your mother, while she does not support your 

offending, does want to see you get help and they are prepared to support you 

ultimately on release. 

[9] Now as far as sentencing is concerned I do have to bear in mind the purposes 

and principles of the Sentencing Act 2002 and also the relevant aggravating and 

mitigating features.  Of course sentencing for drug related offending like this where 

there is a commercial element to it and it involves the supply of a very serious drug 

must involve deterrence and there has to be an element of that. 

[10] Also I need to impose a sentence that denounces this kind of conduct but 

nevertheless also bear in mind a sentence that imposes the least restrictive outcome 

in the circumstances but is also consistent with other sentences.   

[11] As far as aggravating features are concerned you were actually on a sentence 

of home detention, 11 months, for very similar offending and you do have a previous 

conviction of methamphetamine for supply.  As far as mitigating features are 

concerned there is your plea and I do accept that you are remorseful and it does seem 

that there has been some reality check now by you in relation to your own personal 

situation.   

[12] As far as the sentencing is concerned the lead charge of course would be the 

methamphetamine charge, supply of that, and that is governed of course by R v Fatu
1
 

so a starting point of four years’ imprisonment has been promoted and I agree with 
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that given the amount involved.  Of course there does need to be some uplift for all 

the other charges and I assess overall six months is appropriate for that. 

[13] Now in addition to that there needs to be a factoring in of the review here of 

the sentence that was unsuccessful.  Effectively 11 months’ home detention equates 

to 22 months’ imprisonment.  You had served four months of that sentence so we are 

left really with seven months’ home detention which equates to 

14 months’ imprisonment.  So from four and a half years’ imprisonment plus 

14 months for the unserved sentence that would take us to 68 months’ imprisonment 

in other words five years, eight months. 

[14] I have assessed that in terms of totality and it seems to me that there ought to 

be a reduction made so I am going to reduce it back down to five years, 

three months.  As far as mitigation is concerned I am prepared to reduce a further 

three months for your remorse and the other matters, as I often say of course and is 

correct personal circumstances really can be given little weight in this kind of 

sentencing but that gets us back to effectively 60 months’ imprisonment or five years 

before credit for guilty plea. 

[15] You are entitled to 25 percent for that, you entered pleas at the earliest 

opportunity so that gets us back to a sentence of three years, nine months on the 

supply of methamphetamine.  In relation to the other charges on the unlawful 

possession of the OC spray you will be sentenced to four months’ imprisonment, this 

is all concurrent.  Unlawful possession of the Taser is also 

four months’ imprisonment.  Possession of cannabis is one month’s imprisonment.  

Possession of the pipe is one month’s imprisonment.  Possession of ammunition is 

one month’s imprisonment.  Breach of home detention is also 

one month’s imprisonment. 

[16] In terms of the review, the review is accepted.  On the possession of 

methamphetamine for supply in relation to that you will be sentenced to 

12 months’ imprisonment concurrent.  In respect of the possession of the 

methamphetamine pipe that is three months, the OC spray is three months, the 

utensils is one month, the methamphetamine is one month, the cannabis is one 



 

 

month, the second pipe charge CRN ended 2701 is one month and the 

methamphetamine in CRN 2700 was also one month.  They all run concurrently with 

the existing sentence. 

[17] An issue arises as to orders for forfeiture in terms of cash located.  The 

summary of facts refers to $11,000 worth of cash that was found at the premises.  

There is an explanation by your for $6000 of that.  It is not suggested today that an 

order for forfeiture for the total amount ought to be made but what I intend to do is 

order forfeiture of $5150 to be made today and if the police wish to take issue with 

the rest then they can make further applications as they see necessary. 

[18] I also do make orders for destruction of any drug related paraphernalia and 

any drugs.   

 

 

 

 

B M Mackintosh 

District Court Judge 


