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ORAL PRE-TRIAL RULING OF JUDGE E M THOMAS: 

[Search evidence admissibility]  

 

 

 

A. The evidence is admissible. 

 

 

B. Order prohibiting publication of the judgment and any part of the 

proceedings (including the result) in news media or on the Internet or 

other publicly available database until final disposition of trial.  

Publication in Law Report or Law Digest permitted. 

 

 

 

 



 

 

  



 

 

REASONS 

The events of 9 November 2016 

[1] Mr Torrie, at about four in the morning the police stopped a car.  Dealing with 

the occupants was challenging.  One of them ran.  He was wearing a puffer jacket and 

carried a satchel with him.  He was last seen by the police running into Myers Park.  A 

dog unit tracked to a storage shed on a primary school.  There they found you.  No one 

else was there.  You were arrested for being unlawfully on a property. 

[2] You were taken into custody.  While in the custody of the police you suffered 

a seizure in respect of which you were hospitalised.  Once you were treated you were 

returned again to police custody.  No issue arises in relation to that at all.  You accept 

that for all intents and purposes you were in police custody. 

[3] When the police found you in the storage shed you were not dressed in a puffer 

jacket, nor did you have a satchel with you.  A police officer was sent straight back 

into the shed after you had been arrested to look for those items.  They were found.  

The puffer jacket was quickly found.  The satchel was found apparently hidden under 

an item of clothing.  When the police officer concerned moved the satchel it fell open 

and some money, $50 notes, fell out.  He carefully carried the satchel from the storage 

shed taking care not to drop any other items.  It was taken to the police station together 

with the puffer jacket. 

[4] Back at the police station the police opened the satchel.  You accept that they 

did so to log its contents.  However, you argue that they had no power to do that.  In 

the bag they found a snaplock bag containing 29 grams of methamphetamine, digital 

scales, six empty snaplock bags, a bottle containing 40 millilitres of GBL, a shotgun 

cartridge and $10,000 in $50 notes.  You, as a result, were charged with possession of 

methamphetamine for supply, possession of GBL, possession of ammunition and 

unlawfully being in a building. 

  



 

 

This application 

[5] This is the Crown’s application under s 101 Criminal Procedure Act 2011 for 

an order that the evidence of what was found in your satchel is admissible.  You now 

accept that the police had the power to enter the shed to look for your belongings.  

However, you maintain that they had no right to take them.  That back at the station 

they had no right to look inside the satchel.  You argue, therefore, that the evidence is 

unlawfully obtained and it should not be admitted. 

[6] The Crown must satisfy me on a balance of probabilities that the evidence was 

not unfairly obtained.  If they cannot satisfy me of that, they must then satisfy me that 

it should nevertheless still be admitted. 

The issues 

[7] These are: 

(i) Did the police have the power to seize the satchel? 

(ii) Did they have the power to look inside? 

(iii) If not, is excluding the evidence proportionate to the impropriety? 

Did the police have the power to seize your bag? 

[8] They did.  You had been placed under arrest.  You did not have all your 

belongings with you.  They had been left on a property to which you were not 

permitted access.  They had been left on a property where others, including children, 

would have access.  That access could be soon.  It was 4.40 in the morning on a school 

day when you were arrested. 

[9] Police have the power to secure someone’s belongings in that kind of situation.  

It is not a power that is conferred by the Search and Surveillance Act 2012.  It is a 

common law power.  You accept that the common law is unaffected by the Search and 

Surveillance Act unless the Act directly impacts upon that power.    The common law 



 

 

position is set out by the Supreme Court in Ngan v R1.  Police duties include things 

that the police must ordinarily do to protect public safety and property.  Police duties 

do not simply extend to the detection and punishment of crime.  In Mr Ngan’s case the 

Court held that the police were entitled to collect up his belongings from a crash scene.  

The Court decided that the police could because those were actions which would 

naturally fall within the expectations of the police and the public in carrying out that 

role. 

[10] You argue that the circumstances are much different here.  That Ngan does not 

apply.  In Ngan the defendant’s car was upside down.  His property was strewn 

everywhere and that it simply could not be left there.  It is true that each case must 

turn on its own facts.  But here in your case similar expectations would arise.  Your 

belongings were left somewhere over which you had no control.  Where others, 

including children, might have access and might have had it soon.  As the Supreme 

Court said in Ngan, police would have been criticised if they had just left that property 

there.  This case is caught by Ngan. 

[11] You argue that the police should have simply placed a scene guard at the shed.  

That they should have then applied for a search warrant.  But this was not a search in 

that sense of the word.  The police did not suspect evidence of offending.  They did 

not ever claim that they had grounds for a warrant.  They were recovering your 

property because there is a public expectation that they are accountable to you for it. 

Did the police have the power to look inside? 

[12] They did.  If they are accountable to you for your property they need to know 

what they are holding.  That protects them.  That protects you and other owners of 

property.  It enables the police to ensure that property can be safely stored and properly 

retained by them and preserved.  That is the responsibility of a bailee. 

[13] Just because the police find themselves to be a bailee though does not simply 

entitle them to search whatever they happen to be holding.  The police have wider 

obligations than an ordinary citizen who finds themselves a bailee.  They need 
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affirmative justification if they are going to interfere with any private property rights.2  

However, as the Supreme Court said in Ngan, so long as the police meet that standard, 

they, like the ordinary citizen, do not act unlawfully in taking possession of property 

that belongs to somebody else who is temporarily unable to look after it.  They too 

must do what is reasonable in the circumstances and only what is reasonable in the 

circumstances to look after that property.  In the circumstances of this case, looking 

inside the bag and documenting the contents was reasonable.  To use the language of 

the Supreme Court in Ngan, it would have been foolish of the police not to do that.   

[14] You argue that Ngan should be distinguished on its own facts.  The police in 

that case were entitled to open a pouch at the scene because of the particular 

circumstances.  Because items were spread everywhere on a road in public, including 

items that included money that probably would not have remained there too long had 

the police not collected it all up.  You accept, however, that the police would have been 

also entitled to take the pouch that they opened back to the police station and open it 

there.  There is little difference here.  The police were accountable to you, not just for 

your satchel but also its contents. 

[15] The requirement to apply for a search warrant is not engaged here either for 

the same reasons that I have already set out.  You argue that the police would have had 

reasonable grounds to apply for a search warrant.  That is based on the person the 

police say was you running from the scene, and money falling out of the bag when 

Constable Johnson initially picked up the bag.  I doubt though that a warrant would 

have been issued on that application.  But even if it could, that does not make the 

search of the satchel unlawful in this case because the police had a common law power 

to look inside anyway.  There is no suggestion here of any bad faith on the part of the 

police. 

  

                                                 
2 (R v Waterfield cited with approval in Ngan).  R v Waterfield [1964] 1 QB 164 



 

 

[16] You rely on Young v R3 and R v Lucas4.  You cite those as authority for the 

proposition that merely because these items are at a police station the police are not 

absolved from applying for a search warrant.  No one would argue with that.  But 

Lucas and Young each deal with warrantless searches in the context of evidence 

gathering.  On that basis you accept their very limited application. 

Result 

[17] The search was lawful.  You do not argue that it was nevertheless unreasonable.  

You do not argue that the evidence was otherwise unfairly obtained.  The evidence, 

therefore, was not improperly obtained.  It is therefore admissible. 

[18] I make an order suppressing publication of this decision and the hearing in any 

news media, Internet or publicly available database until final disposition of trial. 

 

 

 

 

E M Thomas 

District Court Judge 

                                                 
3 Young v R [2016] NZCA 107 
4 R v Lucas [2015] NZHC 1944 


