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NOTES OF JUDGE W P CATHCART ON SENTENCING 

 

[1] Mr Gemmell, you have pleaded guilty to a number of charges:  a charge of 

injuring with intent to injure, four charges of assault with intent to injure, five 

charges of male assaults female, and two charges of possession of an offensive 

weapon. 

[2] Your offending relates to your extensive violence towards [the victim] over 

an appreciable period of time from 2014 up to the latter part of 2016.   

[3] At the end of 2013, you were aged 46.  The victim was [half your age] 

obviously.  However, your relationship with her turned violent within three months.  

It is accepted that there were domestic violence incidents initially and the police 

attended at the house.  However, the victim refused to speak to the police.  On 

9 September 2016, however, she made a decision to report the violence and you have 

pleaded guilty to the charges that I have mentioned. 



 

 

Charge 1: Male assaults female 

[4] Between 1 June 2014 and 1 July 2014 you were at that Queen Street address 

in Wairoa.  You and the victim had been drinking.  An argument developed.  You 

became enraged at her and clenched your hands into fists.  You punched her about 

the body approximately three times.  You then grabbed her by the hair, dragged her 

through the house, and threw her against the hallway wall.   

Charge 2: Injuring with intent to injure   

[5] Sometime between 1 August 2014 and 1 September 2014, you were at that 

address in Wairoa.  Again, you had been consuming alcohol.  This time the victim 

had not been drinking.  Another argument developed between you.  You punched her 

approximately five or six times to the front and back of her body.  You grabbed her 

by the hair, and threw her around in what is described as a “ragdoll” fashion.  She 

was subsequently thrown to the floor.   

[6] You then apologised to her, stating you were sorry and walked away.  It is 

accepted that the victim, who had never experienced such pain, managed to pull 

herself up off the floor and get into bed where she stayed for the rest of that night.   

Her body was sore from that assault.  She could not move afterwards.  She was taken 

to Wairoa Hospital by a family member the following day. 

[7] When she was later transferred to the Hastings Hospital, a subsequent 

medical examination revealed a bruised kidney from that beating.  She did not advise 

the police of this assault because she said she was too scared of what you would do 

in response. 

Charge 3: Assault with intent to injure   

[8] At about 10.00 pm on 31 December 2015, you were inside a family home in 

Chamberlain Avenue, Wairoa.  The victim was there with you.  You accused her of 

cheating on you after you had observed her speaking with other males earlier during 

a party at that address.  Then you repeated the same sort of violence.  You grabbed 

her by the hair, dragged her down the hallway and into the bedroom.  You then 



 

 

punched her in the face a number of times.  Again, you expressed you were sorry and 

walked off.  She got into bed and went to sleep.  From this beating, she suffered 

bruising and swelling to her right eye and the right–hand side of her face. 

Charge 5: Assault with intent to injure   

[9] At about 12.30 am on 22 May 2016, you again had been drinking.  You were 

at a different address in Wairoa.  The victim was at that address with you.  Her father 

was present and one of your associates.  She went into her bedroom and got into bed.  

You followed her into the room and began antagonising her while she was trying to 

sleep.  You then suddenly grabbed her by the hair and pulled her off the bed and onto 

the ground.  You punched and kicked her approximately three times about the thighs.  

You then stomped on her bare feet about four times.  Her father was present and he 

told you to leave her alone.  You left the room and she called the police.  However, 

when the police arrived, you told the police to leave and the victim asked the police 

to leave also.   

Charge 6: Male assaults female   

[10] At about 1.30 am on 6 July 2016, you were at that previous address in 

Wairoa.  Your nephew and the victim were present.  You and your nephew were 

intoxicated.  She was trying to go to sleep in bed.  You became angry with her when 

she turned the power off causing your music to stop playing.  A verbal argument 

started between you.  You turned the power back on.  You approached the victim 

who had got back into bed.  You grabbed her by the hair, dragged her off the bed 

through the house, and back into the bedroom.  You allowed her to jump back onto 

the bed.  You started kicking her legs and punched her in the mouth with a closed fist 

when she attempted to get off the bed.   

[11] As a result of this punch, her lip was cut and her mouth was very sore 

afterwards.  She tried to call the police on this occasion but you took the phone off 

her. 



 

 

[12] The victim managed to get away from you and obtained a knife from the 

kitchen to protect herself.  She got back into bed with the knife and hid it under her 

pillow.  You must have seen that knife because you grabbed a big steel pole and 

began waving it around at the victim saying, “Stab me bitch, stab me bitch”.  Fearing 

you would hit her with the pole, she threw the knife away and you walked off.  Then 

a short time later you got into bed with her.  Again, the police arrived.  Neither you 

nor the victim spoke and no complaints were made. 

Charge 7: Assault with intent to injure   

[13] At about 9.00 pm on 28 July 2016, you were at the previous address in 

Wairoa.  The victim was there with you drinking.  An argument, again, developed 

between you.  You became very angry and started punching and kicking her 

numerous times to her arms and kicked her numerous times to her thighs, causing 

her to fall down onto the floor in the dayroom off the lounge of the address.  You, at 

the time, were wearing heavy steel–capped leather boots.  You stomped your foot 

down hard on each of the victim’s feet.  You then punched and kicked the victim’s 

legs two more times before offering to take her to her brother’s house.  The victim 

understandably was sore after being punched, kicked and stomped by you. 

Charge 8: Male assaults female   

[14] At about 2.00 pm on 1 August 2016, you were at the same address just 

mentioned in Wairoa.  The victim was with you.  Another argument developed 

between you.  You became angry.  You punched her to the side of her mouth and 

stomped on her right foot with your steel–capped boot.  You then chased her around 

the house for a short time verbally abusing as she ran away from you.  She asked you 

to leave but you refused so she called the police. 

[15] At that point, she said she did not want to be in a relationship with you 

anymore and that is hardly surprising, Mr Gemmell.  Somewhat of a concern is your 

expression back to her when you said, “It’s not over until I say so bitch”. 

Regrettably, when the police arrived no complaints were made. 



 

 

Charge 11: Male assaults female   

[16] At about 12.00 pm on 9 September 2016, you and the victim were at your 

son’s address in Wairoa.  You had just arrived at that address.  You were speaking 

with your son.  She was sitting sideways in the front passenger seat with the door 

open and her feet on the ground outside.  You, for some reason, became angry after 

speaking with your son and got back into the driver’s seat of the vehicle.   You 

suddenly punched her in the back.  It was a hard punch and it really hurt the victim.  

She got out of the car and walked down McLean Street.  You followed her in the car 

and started verbally abusing her, telling her, “It’s over”. 

Charge 12: Assault with intent to injure  

[17] At about 3.00 am on 10 September 2016, the victim was at the Wairoa 

Mongrel Mob Pad when you arrived in your vehicle.  It is accepted, Mr Gemmell, 

that you are a patched member of the Wairoa Aotearoa Chapter of that gang.  You 

came over to where the victim was sleeping and said, “Get in the car, we’re going”.  

She did not want to leave but was reluctant to cause a scene at the Mongrel Mob Pad 

and did as you instructed.   

[18] The victim and you returned to your home address in Wairoa.  She went 

straight to bed.  You, however, continued to drink alcohol.  The music was up loud.  

She turned it down at about 5.00 am.  That obviously was going to cause a reaction 

by you given your previous conduct.  You came inside and said to her, “Don’t touch 

my sounds bitch and don’t touch my music”.  You threw a metal ashtray at her 

striking her on the shoulder.  You then punched and kicked her as she was lying in 

bed.  You were booting and punching her in the back, legs, arms, face and head.  She 

covered her face and head to protect herself to the degree that she could.  However, 

you grabbed her by the hair and dragged her outside where you threw her onto the 

ground.  She fell on her stomach.  You then picked her up by her hair and dragged 

her back inside and threw her onto the couch.  She suffered bruising to her thigh and 

thorax as a result of this beating. 

 



 

 

Charges 4 and 15: Possession of an offensive weapon 

[19] This offending followed on from the previous incident.  You were yelling at 

the victim.  You were telling her it was over between you and you were telling her to 

pack her gear and get out of the house.  You picked up a little axe that was under the 

blanket sitting on the couch.  There was also a butcher’s knife sitting under the 

blanket.  You grabbed her by the hair and pulled her towards you.  You held the sharp 

edge of the axe blade to her throat.  You held it to her throat for about two minutes.  

You then threw the axe on the ground, picked up the butcher’s knife, and held the 

blade to her throat.  Understandably, the victim had a genuine belief that at that 

moment you were going to kill her.  However, you said, “I’m not going to kill you 

because I don’t want to go to prison for murder.  I just want to scare you”.  And then 

you made a comment about who you would rather kill.   

Charge 17: Male assaults female.   

[20] You then travelled back to the Mongrel Mob Pad and approached the victim.  

You then punched her once in the mouth with your right hand and grabbed her by the 

hair.  You dragged her outside.  She ran off when you let go.  It is said that two 

patched Mongrel Mob members were present at the pad and witnessed this aspect of 

the incident.  Finally, when you were spoken to by the police, you said that you had 

given the victim a whack because she was “a witch” but you declined the 

opportunity to undergo any further interview with the police. 

[21] I have read the victim impact statement.  The statement made on 

21 April 2017 talks about aspects of the incident.  She talks about her emotional 

harm.  She is still scared of you, she said.  She has always been shocked at how 

violent you have been towards her.   

[22] By way of contrast, I now have a letter from her provided, but obviously 

unsolicited, by defence counsel.  In that letter she speaks of her desire for you and 

her to resume the relationship.  She makes an appeal for you to attend drug and 

alcohol courses as well as anger management courses while you are incarcerated. 



 

 

[23] The relevant principles and purposes of this sentencing exercise are quite 

obvious.  The level of violence is very serious.  It was perpetrated over a substantial 

period of time.  Also, it involves an obvious pattern of conduct as recited in the facts.   

There is, therefore, a need to impose a sentence that both deters and denounces your 

conduct, to hold you accountable for the harm that you have inflicted on this victim 

and to promote in you, if possible, a sense of responsibility for what you have done.  

There is also, sir, a protection of the community element involved here.  It is 

reflected, not only in this scale of offending, but also in your previous convictions 

which I will talk about in a moment. 

[24] However, I also accept that the ultimate outcome here needs to be one that is 

the least restrictive for you and one that does recognise that you still have some 

prospect of rehabilitation and reintegration.  In that regard, I accept Mr Rishworth’s 

submission that this particular prosecution against you has led to a wake–up call.  As 

you know, Mr Gemmell, although it is not a matter that is now before me and has no 

part to play in the sentencing exercise, you originally faced a charge which would 

have been a third strike for you.  So, that is how close you came to a very long term 

of imprisonment and it is little wonder this case has been a wake–up call. 

[25] When it comes to fixing a starting-point, Mr Rishworth urges upon me the 

need to ensure that the principle of totality is given proper consideration and weight.  

I have considered the competing submissions about the starting-point.  Mr Rishworth 

submits that this particular offending has the aggravating features of the use of 

weapons, kicking and stomping to the body of the victim with the use of boots, 

punching her at her head, and also the frequency of the offending given that it 

occurred over a period of two years and three months.  However, he says that this 

cannot be characterised as extreme violence and nor can the injuries inflicted upon 

the victim be described as serious injuries.   

[26] I accept the submission that the offending does not constitute extreme 

violence as that term is used in the case law.  Nevertheless, the injuries inflicted upon 

the victim overall are certainly, in my view, properly characterised as moderately 

serious. 



 

 

[27] Mr Rishworth submits that when one looks at the accepted aggravating 

features, your offending falls within band 2 of Nuku v R,1 where a starting-point of a 

sentence up to three years’ imprisonment would be appropriate given the frequency 

and totality of the offending.  

[28] The Crown underscores the sheer scale of the offending here, the attacks to 

the head and use of the weapons.  The Crown points out that the injuries inflicted 

included the bruising and pain to the victim’s face, legs, feet, back and chest, a cut 

lip and a bruised kidney.   As I say, I accept the submission that this is moderately 

serious injuries.  Also, there is emotional impact upon this victim as reflected in the 

original victim impact statement. 

[29] I have considered the cases cited by both Crown and defence.  Mr Rishworth 

takes issue with the cases relied upon by the Crown.  He considers that the decision 

in R v Maihi2 involves more serious offending.  In Clark v R,3 he accepts that the 

offending was similar in the level of violence, but points out that there were two 

victims in that case; the offending involved a threat to do grievous bodily harm 

which is a more serious charge than the one you faced.  Also, in Clark there were 

three charges of injuring with intent to injure, whereas in your case there is just one 

such charge. 

[30] Mr Rishworth also says that the decision relied upon by the Crown in, 

R v Ngamotu4, is inapposite.  In that case there were 20 counts of varying forms of 

assault, including assault with a weapon (x2), threatening to kill (x3) and cruelty to a 

child.  There were also five victims in that case, including three children.  I accept 

Mr Rishworth’s submission that really those cases are not helpful in fixing a 

starting-point for your offending.  

[31]  Looking at the aggravating features which I have identified and evaluated in 

terms of seriousness, on the most serious charge, which is the one of injuring with 

                                                 
1 Nuku v R [2012] NZCA 584, [2013] 2 NZLR 39, (2012) 26 CRNZ 106. 
2 Maihi v R [2016] NZCA 205. 
3 Clark v R [2013] NZCA 63. 
4 Ngamotu v R [2010] NZCA 64. 

http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.1405637699384361&service=citation&langcountry=NZ&backKey=20_T22572720446&linkInfo=F%23NZ%23nzlr%23vol%252%25sel1%252013%25page%2539%25year%252013%25sel2%252%25&ersKey=23_T22572720437


 

 

intent to injure, I adopt an overall starting-point which reflects all of the offending 

(and adjusted for totality purposes) of three years nine months’ imprisonment.   

[32] There must be an increase in that starting-point to reflect that some of the 

offending occurred whilst you were subject to a sentence of supervision in relation to 

the previous conviction for robbery.  I therefore increase that starting-point by a 

period of one month to reflect that aggravating feature. 

[33] I now turn to the previous convictions.  As I have commented to 

Mr Rishworth already, you have an extensive previous conviction list.  It includes 

two convictions where you have already received stage 1 and stage 2 warnings under 

the three strikes law.   

[34] There are a number of convictions which are relevant to this sentencing 

exercise.  They are relevant because they reflect this entrenched propensity for 

violence, particularly towards women, and in general.  Regrettably, sir, it started way 

back in 1987.  You have multiple convictions for male assaults female.  Thereafter, 

convictions for assaulting with intent to rob, aggravated robbery, assault with intent 

to use a weapon, threatening to kill, common assault, injuring with intent to injure 

and aggravated robbery again.   

[35] No man should be sentenced twice for doing the same thing.  However, the 

law recognises that there has to be an increase where an offender is simply not 

deterred from the sentences previous imposed.  You have received multiple previous 

terms of imprisonment.  The Crown records that you have been the recipient of 52 

sentences of imprisonment and none of those sentences has deterred you from 

embarking upon this campaign of violence against this victim. 

[36] Also, the pre–sentence report indicates that, at least at that time, you 

endeavoured to minimise your role in the offending.  It is little wonder that the 

author of that report says that your risk of offending is high and your risk of harm to 

others is very high.  Hence, the public protection issue relevant to this sentencing 

exercise. 



 

 

[37] Any uplift for previous convictions, however, must be a modest one in 

comparison to the starting-point.  I adopt an uplift of four months for those previous 

convictions.  That arrives at an overall starting-point of four years two months’ 

imprisonment which is equivalent to 50 months. 

[38] I now move to issues that are much better for you, Mr Gemmell, and that is 

issues in mitigation.  I have read your letter where you apologise for what you have 

done to the victim.  Mr Rishworth stresses that this letter was written sometime ago.  

He therefore submits that this is not like an offender who produces to a Judge a letter 

of remorse on the day of sentencing to give the false impression of remorse.   

[39] In that letter, you express that you need to get help.  Also, I take into account 

Mr Rishworth’s submission that you offered to participate in a restorative justice 

conference.  In that regard also, I take into account the victim’s letter where she 

obviously now has different views about the outcome and desires to resume a 

relationship with you.  For all of those factors, I discount the starting-point by a 

period of six months.   

[40] You did plead guilty at the first opportunity.  You are therefore entitled to the 

full discount that is available to you under Hessell v R.5  That discount produces an 

end sentence of two years, nine months’ imprisonment.   

[41] As I said at the outset, I have formed the view that no minimum period of 

imprisonment should be imposed.  I am not satisfied that the criteria under s 86 

Sentencing Act 2002 is satisfied.  Whilst I accept that it is possible to impose a 

minimum term of imprisonment even if a particular offence on its own is not 

sufficiently serious to warrant it, and where the totality of multiple offending may 

take it over the threshold, I have reached the view that the offending here is not 

sufficiently serious to warrant a minimum period.  As I understand Ms Cleary’s 

position, although that submission is made for a minimum, it is not pressed greatly. 

[42] The outcome today for you, Mr Gemmell, is as follows. 

                                                 
5 Hessell v R [2010] NZSC 135, [2011] 1 NZLR 607. 



 

 

[43] On all charges, save the following, you are sentenced to two years nine 

months’ imprisonment.   

[44] With respect to the charges of male assaults female, one year’s imprisonment 

on each of those charges, concurrent. 

[45] Mr Gemmell, the final sentence is two years nine months’ imprisonment. 

 

 

 

 
W P Cathcart 
District Court Judge 


