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NOTES OF JUDGE A-M J BOUCHIER ON SENTENCING

 

 

[1] The defendant faces a significant number of charges.  The charges before the 

Court are as follows.  There are the Inland Revenue charges, 22.  The charges of 

obtaining by deception where the maximum available to the Court is imprisonment 

up to seven years, there are 17 of those.  Three charges where the maximums 

available are up to one year imprisonment and three charges where the maximums 

available are not exceeding three months.  The total loss to the Department is 

$121,127.03.  

[2] In respect of the police charges, there are two charges of obtaining by 

deception, 17 dishonestly using a document, both which have imprisonment 

sentences of up to seven years available to the Court.  We have two breaches of bail 

and one breach of release conditions. 



 

 

[3] The offending for the Inland Revenue charges span a period of some five 

years and the police charges span a period of approximately one year.  My totalling 

up of the amounts which were actually obtained in respect of the police charges was 

$500,304.77.  There were other charges where amounts were sought to be obtained 

but were not ultimately. 

[4] Looking then at the written submissions that I have received from the Inland 

Revenue Department.  They noted that guilty pleas were entered at case review stage 

and were relatively timely once the defendant had obtained legal counsel and the 

issues of bail and the volumes of disclosure had been considered.  The Department 

wishes the Court to take notice, however, of the fact that the defendant disappeared 

to Kaitaia and a warrant of arrest was issued in July of last year and a voluntary 

appearance was made in the Kaitaia District Court in December of last year only 

after police located her in relation to the police charges. 

[5] The summary of facts is before the Court and the submissions have gone 

through that and drawn out the main features of the summary of facts for the Court’s 

benefit.  Those features are that the defendant claimed and received income tax 

refunds or Working for Families Tax Credit payments that she was not entitled to 

claim for both herself and using 34 other identities. The period of time, as I have 

said, some five years ranged from 7 July 2011 through to 5 September 2016.   

[6] It is submitted further that the defendant continued to offend after first being 

warned by the investigator on 11 June 2015 and on subsequent occasions obtaining 

$75,540.99 after the first warning and the offending continued after being advised on 

12 May that prosecution was commencing and also after the defendant first appeared 

in Court and subsequently absconded.    

[7] A relevant further aggravating feature the Department submits is that there 

was an attempt to obtain other payments amounting to $268,744.88 but she was 

unsuccessful in obtaining those funds.  An aggravating feature according to her 

criminal record is, in the Department’s submission, she committed many of these 

offences while serving a 12 month term of home detention in Auckland in 2014 and 

2015 and then in Rotorua in 2015 for other similar offences.  Her extensive history 



 

 

of dishonesty is attached to the Department’s submissions.  By my count she has 

51 varied dishonesty previous convictions. 

[8] The approach to sentencing is then set out assess a starting point including 

the gravity of the offending, any aggravating and mitigating factors relating to the 

offence, make then allowance for aggravating and mitigating factors regarding the 

offender and include what the Supreme Court in Hessell v R1 case has called 

extraordinary remorse for any credits and then any discount for guilty plea again in 

respect of the Hessell v R case. 

[9] The written submissions then go on to the purposes and principles of 

sentence and they are, as according to the Department, the following holding 

accountable for harm done to the community, promoting a sense of responsibility, 

providing reparation for harm done, denunciation and deterrence.  The principles are 

the gravity of the offending, the seriousness of the type of the offence, desirability of 

consistency in the appropriate sentencing levels and the least restrictive outcome. 

[10] The Department then goes to looking at the aggravating and mitigating 

features.  Those are committed whilst on bail and subject to a sentence of home 

detention, the loss of damage $121,127.03 unlikely to be repaid which the defence 

agree is of course unlikely, the victim is the community and the case has been quoted 

again which is well known that this is criminal activity which affects the whole 

society.  It is a bit like shoplifting from the Warehouse.  That means that the rest of 

New Zealand pays more for their products because of it.  That sort of analogy. 

[11] The next aggravating feature involves a breach of trust because the 

New Zealand tax system is a self-assessment one.  Premeditation, it is submitted that 

this is significant because it was a deliberate course of action over five years and 

whilst specific warnings had been given and prosecution commenced.  The five year 

timeframe is also an aggravating feature.  It is submitted there are no mitigating 

features of the offending. 

                                                 
1 Hessell v R [2010] NZSC 135 



 

 

[12] Whilst of course there is no tariff case for this offending, some comparative 

cases are referred to the Court, Hogan v Ministry of Social Development.2 That is a 

very well known case relating to wrongfully obtaining benefit and misleading under 

the Social Security Act 1964 and the principles which have been enunciated in that 

case have been well known for a significant number of years, and I do not need to 

traverse them in my view. 

[13] It was also stated, counsel for the Department points out that offenders ought 

not generally seek refuge from a sentence of imprisonment behind the tender age of 

their children.  The decision is still relevant to the present facts but for its recognition 

in the submission of the Department that offending of this nature occurs over a 

lengthy time and involves amounts which can be significant. 

[14] Another case of Ministry of Social Development v Albert3 is referred to.  That 

was obtaining sickness benefit using stolen identities over a 16 month period, 

fraudulently obtaining $80,094.  A start point of 28 months’ imprisonment was taken 

there and then further factors were considered.  Harris v Ministry of Social 

Development,4 where for seven years a benefit was claimed as a single person where 

the defendant had a partner.  The amount obtained was just over $81,000.  A start 

point there was two years’ imprisonment for the offending. 

[15] It is submitted that, here, the scope of the offending is more serious than the 

above cases.  A further case referred to is Brownlow v Ministry of Social 

Development5 where there was an appeal against the sentence of 22 months’ 

imprisonment.  There, a start point was taken of three years and the appeal was 

dismissed on various matters.  Another case of IRD v McGuire is referred to and it is 

submitted that the amounts fraudulently obtained in this case is substantially more 

than in that case but in the IRD v McGuire case the extra aggravating feature was 

that the offending occurred whilst in prison. 

                                                 
2 Hogan v Ministry of Social Development (2005) 23 CRNZ 500 
3 Ministry of Social Development v Albert [2015] NZHC 1288 
4 Harris v Ministry of Social Development High Court Rotorua CRI-2010-463-22, 28 May 2010 
5 Brownlow v Ministry of Social Development [2013] NZHC 3538 



 

 

[16] So a start point, as submitted is appropriate, is three years’ imprisonment for 

the following reasons, the serious nature of the charges, highly premeditated and 

fairly sophisticated, deterrence is required.  There are 23 charges.  The offending 

damage is the voluntary compliance module of the Department.  The lengthy period, 

the offending occurred whilst on home detention and bail for other dishonesty 

offending, significant harm to the revenue and the further attempts. 

[17] So from that start point the aggravating features and mitigating features 

personal to the defendant, her previous convictions, an uplift of four to six months 

could be justified, and the mitigating features a guilty plea but it is submitted that 

should not be the full 25 percent because of the delay in this case, the strength of the 

prosecution case being formidable and a submission is that a reduction of possibly 

15 to 20 percent might be appropriate.  There is no reparation available. 

[18] In terms of the submissions received from the defence, they set out the 

charges, the amount involved.  She originally faced 80 charges in total but many 

have been withdrawn.  She is supported in Court by members of her family and has 

been consistently supported by her partner who is looking after their children.  Her 

long-term goal is to return to Kaitaia so that he may return to Auckland for work.  

She has not wasted her time whilst incarcerated it is submitted and she has done a 

number of diplomas.  They are numerated in paragraph 1.13 of the counsel’s 

submissions and copies of the diplomas received have been annexed to his 

submissions and I have received those.  She had no qualifications before entering 

prison. 

[19] She expresses remorse and has written a letter outlining that, which is also 

attached to counsel’s submission, and in that letter she says she is humiliated and 

ashamed of her wrongdoing.  She is seeking to take advantage of the current 

situation and appreciate the opportunity for self-improvement and focussing on 

development of self, does not wish to try and justify her actions.  She says she loves 

her children unconditionally.  Matters arose due to a gambling addiction.  She noted 

that in the report which the probation officer has written she acknowledge being a 

greedy and selfish person who failed to take personal responsibility for her actions.   



 

 

[20] The defence have referred the Court to two cases, Steer v Police6 a New 

Zealand Court of Appeal decision where the defendant had received various benefit 

in the sum of $143,634.90 and she had various personal issues and she appealed 

against a sentence of one year and four months’ imprisonment on 15 charges and the 

start point there would be 24 months’ imprisonment. 

[21] A further case that is referred to is Thompson v R7 where there was an 

unsuccessful appeal by the two parties against two years nine months’ imprisonment 

and the amount involved there was $375,315.64 which counsel submits is 

significantly more than in this case.  And counsel set out in the written submissions 

what was held on appeal because in that case there had been a profit forfeiture order 

and Mr Thompson, one of the defendants had resisted any form of reparation and 

unsuccessfully sought leave to appeal against the forfeiture order.  The Court there 

agreed with the sentencing Judge’s assessment of the culpability and the start point 

of three years’ imprisonment. 

[22]  So in defence counsel’s submission the amount involved there was far 

greater than this particular case which, therefore, justifies a lesser starting point and 

has set out in paragraph 5 the amounts in the Steer v Police case was $22,500-odd 

more than this case and in Thompson v R, again there was a very significant amount 

more obtained than in this case.  So, therefore, the starting point should be much 

less in the submission of defence counsel.  The range would be 24 months’ 

imprisonment. 

[23] Counsel has also emphasised that the cases that he has referred to are later 

decisions of the Court of Appeal rather than those submitted by the Inland Revenue 

Department.  He refers the Court to the desirability of keeping offenders in the 

community, the least restrictive outcome and looking at the mitigating factors, the 

guilty plea, it is submitted that there should be a 20 to 25 percent discount for the 

guilty plea.  There should be also due to the remorse an amount taken for that as well 

and, therefore, whilst accepting that reparation is unrealistic submits that there may 

be an uplift of some two months’ imprisonment for the other offending because of 

                                                 
6 Steer v Police [2016] NZHC 877 
7 Thompson v R [2016] NZCA 156 



 

 

totality and sentence of home detention or community detention could be considered 

because the end sentence should be in the range of one year and four months’ 

imprisonment. 

[24] So the police have submitted that the charges which they are prosecuting 

were also committed whilst on a sentence of home detention and agree that there 

should be a start point of some three years’ imprisonment. 

[25] My view of the matter is this, taking into account the following factors I 

accept that the purposes and principles of sentence that have been referred to by the 

Department are appropriate.  I accept that the Court does need to consider the least 

restrictive outcome and of course the principle of keeping offenders in the 

community where possible.   

[26] The aggravating features of the offending are as set out in counsel for the 

Department’s submissions in paragraph 20, 20.1 through to 20.5.  I accept those as 

the aggravating features and that there are no mitigating features of the offending.   

[27] As far as the aggravating features of the offender, the previous 51 varied 

dishonesty convictions are the aggravating features of the offender and the 

mitigating feature is the plea of guilty. 

[28] As far as the start points are concerned are the cases that have been proffered 

for the Court.  In general terms, as happens so often, no facts of any particular case 

are on all fours with the case before the Court.  I am of the view that whilst the 

principles of the case is that the Department have referred the Court to are helpful, 

again in particular none of the facts of the cases are particularly similar to this case 

before the Court.   

[29] As far as the cases that the defence have put before the Court, again I am of 

the view that the factors there, as far as general factors of the case, are significantly 

different to the matters here.  And, therefore, my view of the start point taking into 

account the aggravating features that I have identified as I have accepted of the 



 

 

offending and the offender is that there should be a start point of three years’ 

imprisonment. 

[30] Considering the discounts available, I am of the view that the remorse which 

has been expressed in the letter and is also referred to in the pre-sentence report of 

the probation officer is not sufficient to amount to extraordinary remorse in terms of 

the Hessell v R case.  Therefore, it does not warrant in my view a discrete discount. 

[31] In terms of the discount for a guilty plea, I have considered what both parties 

have said as far as a guilty plea discount.  I am of the view that despite the 

submissions of the Department that it should be less than the 25 percent, that full 

credit should be given for the fact that the matter did not go to trial which would 

have taken a significant amount of time and cost further a significant amount of 

money.  So I am prepared to give the full 25 percent. 

[32] So a start point then of three years, I am of the view that an uplift to that start 

point is required for the 51 varied dishonesty previous convictions and I am further 

of the view that there should be an uplift for the police charges.  Whilst there are a 

significant number of them, the total being 24 charges, the value involved here is 

significantly less and so, therefore, I am of the view that there should be an uplift of 

only six months.  That takes us up to four years less 25 percent means that there is a 

total of three years’ imprisonment imposed.  The Parole Board will be considering 

release conditions and I do not need to consider those. 

[33] Three year start, uplift of six months for the previous, uplift of six months for 

the police charges, less 25 percent, three years’ imprisonment.  On the lesser charges, 

there will be periods of imprisonment which are concurrent commensurate with their 

maximums.  That is, where there is three months, there will be three months and one 

year, there will be one year. 

 

 

A-M J Bouchier 

District Court Judge 


