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NOTES OF JUDGE G M LYNCH ON SENTENCING

 

 

[1] Wiremu Albert-Kiu is for sentence on two charges of injuring with intent to 

cause grievous bodily harm and a charge of breaching a supervision order. 

[2] There is an application to cancel that sentence of supervision.  This 

sentencing follows a sentence indication hearing on 6 December 2016 which 

Mr Albert-Kiu accepted. Given the time that has elapsed since then I need to 

backtrack over the ground covered last time. 

[3] Starting then with the two charges of injuring with intent to cause grievous 

bodily harm at about 8.30 pm 5 October 2016 you were walking along [street name 

deleted] Avenue with [victim 1 and victim 2 – relatives of the defendant].  You 

argued with [victim 2] and after some mutual pushing and shoving you pushed 



 

 

[victim 2] to the ground.  When he got to his feet [victim 1] intervened, however, 

you knocked both of them to the ground and then alternating between them kicked 

them in the head.   

[4] The kicks were described as “forceful” and at least five kicks to the head 

were inflicted on each victim.  You then stomped on each victim’s head a number of 

times.  When you stopped you then went to the nearby liquor store and phoned for a 

taxi.  Having done that you returned to the victims who were still lying on the 

ground and continued to attack them, kicking and stomping on their heads.   

[5] A significant amount of blood from both victims was seen by the police on 

the ground where the attack took place and your shoes were covered in blood.  

[Victim 2] received a broken arm which was a defensive injury and required surgery 

to reset it.  He also suffered significant swelling to an eye, his face and head.  

[Victim 1] sustained a broken nose and swelling and gazing to his head.  On your 

arrest you said to the police that [Victim 2] had killed your brother and laughing you 

said, “I smoked them both on my own.  I’m a fighter.  I have a licence to kill.”   

[6] As I observed last time there are no victim impact statements available as  

[both victims] have declined to assist the police.  However, since then and one of the 

reasons sentencing has been delayed is that there has been a very helpful restorative 

justice conference.  At the conference you accepted total responsibility for your 

offending and were described as “profusely apologetic”.  The apology was accepted.  

[Victim 2] wanted it to be known that he did not want you to, “get too long a lag” 

and was pleased of the opportunity to meet and discuss this at conference. 

[7] You have 12 convictions for violence which include convictions for assault 

with intent to injure in 2012 and aggravated injury in 2003 so that of course is some 

13 years or so ago. 

[8] The supervision order had been imposed on 13 June 2016 on a charge of 

intentional damage.  The breach relates to the failure on 4 August 2016 to report to 

your probation officer. Whether the reality was that you had a number of failures to 

report notwithstanding the best endeavours of the probation officer to get you to 



 

 

comply.  The sentence expired on 12 March 2017.  Given the sentence has expired I 

dismiss the application to cancel the sentence. 

[9] You have a number of convictions for failing to comply with Court orders 

such as failure to answer bail and breaching Court release conditions. 

[10] The sentencing report was helpful.  You acknowledged that alcohol was a 

factor in the offending and it is plain from information available to the probation 

officer that alcohol and other substance misuse has been problematic for you and 

previous reports have identified that you have linked your alcohol use to becoming 

violent in the past.  In the sentencing report you maintained that you were defending 

yourself and you did report some remorse for the severity of the injuries caused to 

[both victims], however, appeared to justify using force claiming you were defending 

yourself.   

[11] This report was prepared earlier this year.  The report itself is dated 

8 February 2017 and predates the restorative justice conference which was a couple 

of months later so for you things have moved on and you have taken responsibility 

for the offending but in February you were not so remorseful. 

[12] You are described by the probation officer as having a diagnosis of 

schizoaffective disorder and community mental health have confirmed that you are 

currently on an indefinite compulsory treatment order.  Mr Sewell has spoken briefly 

to your status.  You are compliant with your medicinal regime and have been 

working with the mental health staff in order to ensure you are compliant and things 

are working for you.  As Mr Bedford observed you are looking the best he has ever 

seen you and that has got its products in stability and unfortunately as I said earlier it 

is institutional stability but probably more importantly you are substance free and 

compliant with your medicinal regime. 

[13] The report writer concluded you were a high risk of re-offending and harm to 

the public.  Dr Lehany provided a report 3 April 2017 which has also been of 

assistance today.  You told Dr Lehany that at the time of the offending you had been 

drinking heavily and were drunk.  Dr Lehany outlined the long history of contact 



 

 

with psychiatric services and the established diagnosis of bipolar affective disorder 

with a most recent admission to hospital in March 2016.  Dr Lehany observed that 

you do not appear to have had any particular difficulties within prison and were 

being reviewed on an as needed basis by the mental health team and there had been 

no concerns raised about your mental health during your time on remand. 

[14] Mr Bedford in his oral submissions this morning emphasised that you have 

not been idle while on remand and provided me with a number of certificates 

showing that you are keen to progress yourself.  I was given a copy of the work 

based first aid training certificate.  A certificate showing that you had completed the 

brief alcohol and other drugs programme and intermediate support programme and a 

short motivational programme.  As Mr Stillwell observed it is a little early to be 

undertaking meaningful work like that but it illustrates to me that you are not just 

sitting on your hands while on remand.  You are keen to be busy and keen to be 

doing things. 

[15] Mr Bedford gave me a bit more background about the reason why this 

offending occurred which has its history, as I have seen from the restorative justice 

conference report, in some unhappy family background.  I accept that you were 

subject to abuse yourself as a young man and you have carried the blame and the 

grief of your brother’s death which is not attributable to you and it may well be when 

you are addressing the counselling issues that you raise the grief issue because that is 

something which needs to be tackled head on. 

[16] So the upshot of Mr Bedford’s submissions on why this all happened was a 

combination of factors reaching the point where you reacted in the way that you did. 

[17] I am not going to repeat what counsel said at the sentence indication hearing 

or what were in their submissions except to assure you that I have gone back through 

the file and have re-read those submissions.  I confirm that the police for the reasons 

explained contended that a start point before adjustments in the vicinity of six years’ 

imprisonment was appropriate together with an uplift of six months for the criminal 

history.  Mr Blaschke who prepared the written submissions on behalf of the police 

accepted that a deduction for your mental health might be available and indeed the 



 

 

summary quite fairly acknowledged the long history of drug and alcohol abuse and 

mental illness.  The concession was properly made given the matters Dr Lehany 

discussed in his report and the matters which are contained in your sentencing report. 

[18] Mr Bedford and the police were in agreement with the start point.  As I said 

last time Mr Bedford in helpful and responsible submissions on your behalf accepted 

that a start point of six years was appropriate with an uplift of six months for your 

criminal history.  Mr Bedford particularly focused on your health issues and did so 

again as I have discussed. 

[19] As I observed last time the relevant Taueki.
1
 factors to assess culpability are: 

(a) Extreme violence.  This was patently extreme violence with multiple 

kicks and stomps to the head occurring over two phases. 

(b) Attacking the head.  You specifically targeted the heads of the two 

victims plainly intending to cause serious harm otherwise why would 

you kick and stomp on their heads?  That neither suffered a brain 

injury or lasting injuries is verging on the miraculous and as the police 

observed it really was only a matter of their good luck. 

(c) Vulnerability of the victims.  As I said last time I did not agree with 

the police that the age difference, your then 31 years to the victims’ 53 

years was necessarily a vulnerability factor.  But what definitely was a 

vulnerability factor was attacking them both firstly, while on the 

ground and secondly, having inflicted a serious assault on them 

returning a second time to continue the kicking and stomping. 

[20] In my assessment this is offending in Band 2 of Taueki which but for the 

lesser start points for the charges you face would be a start point range of five to 

10 years.  Your offending is in the moderate to serious range.   

                                                 
1
 R v Taueki [2005] 3 NZLR 372 (CA)  



 

 

[21] At the sentence indication hearing I agreed with counsel that the appropriate 

start point was six years with an uplift of three months for your criminal history.  

From the six years and three months I deduct five months for your mental health 

issues and six months for your remorse.  If I had been relying solely on your 

sentencing report the only remorse really was for the fix that you were in and not 

worth much at all.  But the restorative justice conference did illustrate true remorse 

and it was clearly a conference beneficial for the family as a whole.   

[22] From the five years and four months I deduct one year and four months for 

your guilty pleas arriving at an end sentence of four years’ imprisonment which on 

these two charges of injuring with intent to cause grievous bodily harm you are 

convicted and sentenced to.  On the breach of supervision you are convicted and 

sentenced to one month imprisonment but concurrent.   

[23] I record that a first strike warning on the convictions for injuring with intent 

to cause grievous bodily harm was given on 4 April 2017 and if the registrar has not 

served the required papers on you I make that direction today. 

ADDENDUM 

[24] The probation officer and Mr Bedford have raised respective matters.  The 

probation officer asks me to formally cancel the sentence of supervision which I do.  

Mr Bedford has raised with me whether my start point is accurate in that my start 

point with the uplift for previous convictions is a total of six years and three months 

when six years and six months was discussed at the sentence indication hearing.  I 

am grateful for Mr Bedford raising that issue with me.  He has done so responsibly.  

However, on reflection and in preparation for sentencing I have taken the view that 

three months as an uplift for Mr Albert-Kiu’s criminal history given that it is now 

over some period of time, is more appropriate than the six months that both the 

police and defence agreed to.  The benefit of course is to Mr Albert-Kiu but I am 

grateful for Mr Bedford responsibly raising the issue. 

 

G M Lynch 

District Court Judge 


