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NOTES OF JUDGE K H PHILLIPS ON SENTENCING 

 

[1] Mr Henare, you are 24 years of age and you are before me on three charges: 

 a charge of receiving which relates to October 2015, a charge of unlawfully 

taking a motor vehicle and aggravated driving whilst disqualified which relates to 

22 May 2016. 

[2] You should, in my view, thank your co-offender on the receiving charge 

Mr McLaughlan because, if he had not got the indication he got, you would have 

been going to prison for a far longer period than you are going to prison today for, 

because the receiving charge is very serious dishonesty offending. 

[3] This complainant’s garage was broken into.  Tools and a motorcycle were 

taken.  A few days later in a van, stopped by police, there was the motorcycle, an 

$11,000 machine.  The police made various inquiries.  Apparently it had been sold to 

another person by your co-offender McLaughlan.  The purchaser said that the 



 

 

motorcycle arrived at his home ridden by you.  You in company with McLaughlan.  

McLaughlan said that you had rung him about selling the motorcycle and got 

McLaughlan to act as the “middle party” in the receiving.  Apparently, from what I 

hear, $1300 was paid for an $11,000 motorcycle.  When you were questioned about 

it (and it is telling) you just denied it all. 

[4] You were charged with the offence in April 2016.  You in June 2016 pleaded 

not guilty.  You were given a sentencing indication in October 2016 (which you 

rejected) of no less than two years' imprisonment, full-time custodial.  You then 

changed your election from a Judge-alone trial to electing trial by jury, and continued 

up until March of this year.  There is absolutely no remorse shown in any of that 

conduct whatsoever. 

[5] The second set of charges relates to 22 May when you were on bail for that 

serious offending I have just described to you.  In the Maungatua Road there was a 

utility vehicle valued at some $14,000 parked, as I understand it, by the owner of the 

vehicle on his property.  It was a farm vehicle.  The owner of the vehicle resides in a 

rural area.  He is a farmer and he trusts people. 

[6]  Maungatua Road, Woodside, Dunedin is a reasonably isolated area.  The 

victim of the offending thinks that you had seen and observed how he operated his 

farm because what you did was you arrived there at about half past five at night, you 

got into the vehicle and drove it away. 

[7] Now, you say you (your talk with the probation officer was on the basis that, 

as you put it) were taking it for a “test drive” and you were challenged by the owner.  

Now let me just tell you about the reality of the situation.  It is this.   

[8] You drove off in the vehicle.  The owner of the vehicle discovered it had 

gone, got another vehicle and went looking; could not find it.  He posted the stolen 

vehicle on Facebook; went out again with a friend, looking for the Nissan.  He was 

then told that it had been seen in Milton.  He headed south to Milton from 

Maungatua.  He told his brother, who lived in Clinton, that the vehicle was heading 

south.  He travelled through to Balclutha.  His brother told him that the vehicle had 



 

 

gone through Clinton and was on the road between Clinton and Mataura.  He then 

took this back road.   

[9] Finally in Mataura the vehicle was sighted.  You were in the truck with a 

female associate.  There was a brief struggle.  You and your girlfriend took off.  

Missing from the vehicle was a car booster seat.  You had raided the child’s wallet 

and taken the $5. 

[10] At the time, you were disqualified, having been disqualified for excess breath 

alcohol.  You had three or four prior convictions for driving whilst disqualified.  Yet 

on that day you were driving this vehicle from Maungatua down to Mataura. 

[11] You told the police that you had travelled to Winton and swapped your 

Forester for the Navara with an unknown person.  The reality from all of that (from 

what you told the Probation Service) is you have a major problem with truth and 

reality.  If it was a test drive you certainly were giving it a thorough testing-out.  The 

problem being about it you had not asked the owner of the vehicle if you could do 

that.  I do not know why a farmer would want to sell a vehicle that he uses regularly, 

on his farm. 

[12] What you have done to that person is you have changed the way he lives and 

operates as a farmer.  He had a sense of security.  Here, this was done “right under 

his nose” and he no longer feels secure.  That is how this type of offending impacts 

upon people. 

[13] I have to hold you accountable.  I have to denounce and deter this type of 

conduct first to you, because your history is of concern in relation to your continued 

offending and I will come back to that.  People like the owner of this vehicle need to 

be protected from people like you.  I have to be consistent.  Secondly, I have to take 

into account the impact of it all on the victim. 

[14] I read your report and you have been criminally offending for many years.  A 

lengthy list of mentions in the Youth Court relating to, not surprisingly, unlawfully 

taking motor vehicles.  District Court, you have had serious driving, disqualified 



 

 

driving, dangerous driving and serious violent offending.  Deterrence figures high in 

the sentencing options and I do not consider that you are suitable for any form of 

community based sentencing option. 

[15] I note what the Crown says to me.  What Ms Grills has said today.  In relation 

to it overall, the Crown’s position is one where the Crown considers you should go 

to prison for a lengthy period of time.  Ms Grills does not resile from that position 

today.  She considers in the end a sentence of imprisonment at an end point, after 

adjustments, of two years 10 months to three years one month. 

[16] Judge Crosbie in his sentencing indication in October considered that in his 

view overall (I take into account the point properly made by Mr Westgate, included a 

charge of male assaults female and another charge of driving whilst disqualified 

which you have already been sentenced on) it was somewhere in the vicinity of three 

years and 11 months starting point.  

[17] The pre-sentence report, as I have said (and I have been critical of it) 

mentions about your ongoing offending and other similar matters.  It assesses you at 

a high risk, then surprisingly suggests community work at an appropriate level of 

sentence!  That just comes from ‘left field’ and I discount the whole report on the 

basis that it has not been properly and fully investigated. 

[18] Mr Westgate’s position is that the overall argument as to background matters 

is correct.  He says that the receiving charge should have a starting point of around 

nine months' imprisonment; the unlawful taking a starting point of no more than 

12 months; the driving while disqualified (one charge) three months' imprisonment; 

prior convictions and offending on bail, an uplift of six months and that an overall 

starting point of two years six months should be arrived at.  You should have a credit 

for five percent for willingness to attend restorative justice; five percent for guilty 

plea; 10 percent for a “positive pre-sentence report and efforts to comply with 

release conditions.”  An end sentence of no more than two years and you should be 

given home detention. 



 

 

[19] I have no difficulty that there should be parity between you and McLaughlan.  

Upon reflection McLaughlan’s sentence was too light but, in the end, you are equally 

culpable or responsible.  The starting point of that is nine months' imprisonment. 

[20] I disagree with Mr Westgate.  I consider the unlawful taking should really 

carry somewhere in the vicinity of 18 months to two years' imprisonment.  It was 

blatant, it was planned in my inference from the facts and it carried on.  This vehicle 

was driven a large distance.  In the end I have considered the matter and I have 

listened to what Mr Westgate said.  I consider the starting point is 15 months. 

[21] Driving whilst disqualified.  It is your fourth conviction.  It would normally 

carry, in my view, a starting point of over six months' imprisonment but I will have 

the starting point of four months.  But they are all separate offending.  In my view 

and that, therefore, means that they must be added together, to come to 28 months. 

[22] You were on bail.  You were on release conditions from the unlawful taking.  

I consider an appropriate level of uplift for that is three months.  Your horrendous 

history carries another three months because you have not yet learned that you will 

abide by the law.  To come to 34 months prior to credits. 

[23] Mr Westgate and I are not that far apart but we are wide apart in relation to 

your entitlement.  You are not entitled to 10 percent for a “positive” pre-sentence 

report and “complying” with the sentence of the Court.  Complying with the 

sentence of the Court infers to me that you do not re-offend.  Your willingness to 

attend restorative justice, well, it is not a matter for you really.  It is in the interests of 

the victim that that requirement is there, not for you.   

[24] In the end the victim decided not to go to restorative justice and I do not 

consider you are entitled to any credit for that.  But overall, when I have regard to 

your plea, late as it was (it could not have been any later), and when I have regard to 

those other matters mentioned by Mr Westgate, I would allow 10 percent overall 

from the starting point of 34 months.  The end point then, I arrive at is two years and 

six months. 



 

 

[25] I have considered the position and I repeat what I have said.  I have listened 

to what Mr Westgate has said.  I cannot manufacture a sentence to put you on home 

detention.  I do not consider that you are suitable for electronically monitored 

sentence.  When I take all of what Mr Westgate said into account, stand back and 

look at the overall additions and sentence in its totality, I consider it is appropriate 

you should go to prison for two years and four months.  I intend to send you, on all 

of this offending, to prison for that period of time. 

[26] On, therefore, charge 1 of the Crown charge notice you are sent to prison for 

two years and four months.  On charge 3 you are sent to prison for six months, to be 

served concurrently.  You are disqualified on that charge for a period of one year and 

one month as from today.  You will pay reparation on those matters of $130 within 

90 days of your release from prison. 

[27] On the charge of receiving you are sent to prison for a period of nine months, 

to be served concurrently.  You will pay reparation of $1500 by such instalments per 

week as Collections may direct, the first payment within 60 days of your release 

from prison. 

 

 

K J Phillips 

District Court Judge 


