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NOTES OF JUDGE J A R JOHNSTON ON SENTENCING

 

 

[1] [Tom MacDonald], you are 40 years old and you appear today for sentence 

having pleaded guilty to six charges:  

 a charge of assault with intent to injure which has a maximum of 

three years’ imprisonment;  

 on the same day, a threatening to kill charge which carries a 

maximum of seven years’ imprisonment;  

 a Crimes Act assault charge carrying a maximum of one year’s 

imprisonment;  



 

 

 a male assault female charge carrying a maximum of two years’ 

imprisonment; and  

 two breaches of your release conditions, the first failing to report on 

22 November 2015 and second moving without prior written consent 

on 25 November 2015. 

[2] The facts in respect of the offending are contained in a number of summaries 

of fact.  The first in time is the male assaults female charge.  It is alleged that at 

12.30 am on 30 November 2015, you were in Porirua in bed with the complainant.  

You were lying on the left side of the victim near the wall, you reached over to get 

your cellphone.  An argument ensued, you became enraged and you rolled over onto 

your side.  With a closed fist on the right hand, you struck the victim once, hitting 

her on the bridge of the nose between her eyes.  As a result of your actions, the 

victim had a tender nose and area where you struck her.  I understand an issue has 

been raised as to whether that was a slap or a punch.  In the overall scheme of things, 

I understand that will likely be immaterial, but that is what is contained in the 

summary of facts. 

[3] Whilst you were on bail for that first matter and in breach of your bail not to 

contact the complainant and not to travel south of Pukerua Bay, on [date deleted] 

December 2016 you were at [location deleted] in Porirua.  You and the complainant 

had been in a series of ongoing arguments much of the night.  At [time deleted] am 

in the morning, you were both in the main carpark of [location deleted].  You both 

became enraged due to the argument and started fighting.  You then proceeded to 

punch and kick the complainant.  She escaped and sought help from members of the 

public.  As a result of that assault, she received a grazed knee and a small cut on the 

inside of her lip.  At the time, you denied punching and kicking her and stated that 

you only restrained her due to one of the comments that she had made to you. 

[4] Again in breach of your bail, there was further and more serious offending in 

the early hours of Friday, [date deleted] February 2017.  You returned to the 

complainant’s home address on [address deleted].  She immediately became scared 

due to you being intoxicated.  She questioned you on how you had arrived at her 



 

 

address.  You advised her that your cousin had dropped you there, to which she 

replied, “How embarrassing.”  You struck her to the back of the head with multiple 

punches.  She tried to scream for help and you straddled her and pushed her face into 

the pillow, stopping her from screaming. 

[5] You continued punching her to the back of the head while yelling obscenities 

at her.  She was able to free herself and scream for help.  You put both your hands 

inside her mouth and pulled her jaw apart.  This lasted about five seconds before she 

bit your fingers causing you to let go.  She turned onto her back and screamed again.  

You then placed both of your hands around her neck and then pulled on her string 

necklace causing her discomfort.  You continued to punch her in the face whilst 

holding the necklace.  She was able to block your punches with her arms and hands.  

You let go of the necklace and placed both hands around her neck once again, which 

lasted for around 30 seconds.  This caused her to gag for breath. 

[6] Your two nephews entered the bedroom and pulled you from her.  Whilst 

being restrained, you said to her, “If you call the police, I’m going to kill you.”  You 

were able to break free and you lunged towards her again and punched her yet again 

one more time in the face.  You were again restrained by your nephews which 

allowed her to escape the room.  As a result of that third serious assault, the victim 

sustained cuts to the inside of her mouth and gums and soreness to the front and back 

of her neck. 

[7] The breaches of release conditions I have already referred to and they relate 

to incidents on 22 November when you failed to report to Probation as directed, and 

on 25 November 2016, you moved to a new residential address in another area 

without the prior written consent of your probation officer.   

[8] I also have the benefit of a victim impact statement.  She speaks of the effect 

the assaults by you have had on her, the injuries you caused and how she is 

frightened of you.  It is also clear that a protection order was sought and the grounds 

in my view are made out. I note from Mr Ewen that you do not object to a protection 

order being made.   



 

 

[9] You have previous convictions which make it clear that you are a violent 

person.  You have previous threats to kill, there is a male assaults female, an assault 

with intent to injure, a behaving threateningly and at least four assault charges in 

your conviction history.   

[10] In sentencing, the Court needs to look at a number of purposes and principles, 

[Mr MacDonald], not only accountability for the harm that you have caused but 

promoting responsibility for and acknowledgement of that offending, taking into 

account the interests of the victim, denouncing your behaviour, deterring not only 

you but also others and protection of the community.  The Court also takes into 

account the gravity of your offending and your culpability for it and the seriousness 

of it in comparison to other offences.  The Court also needs to be consistent with 

similar offences and look at the effect on the victim. 

[11] Here, there were a number of aggravating factors, the actual and threatened 

violence that were used, the unlawful entry and presence in the complainant’s 

dwelling place, offending whilst you were on bail and still subject to release 

conditions, the harm that resulted and the vulnerability of the complainant.   

[12] The Court does of course take into account your guilty pleas which are a 

mitigating factor.   

[13] I have considered the pre-sentence report which recommends imprisonment.  

Mr Ewen, on your behalf, makes sensible and pragmatic submissions in that regard.  

A letter has also been provided by you today and that certainly assists the Court with 

some limited insight about you and about your background and what has been going 

on for you.  You do have a hair trigger temper, that is how it was described by Mr 

Ewen, and there are some things in your background which make it clear that you 

have long-standing problems and only you will need to sort those at the appropriate 

time. 

[14] Your behaviour, [Mr MacDonald], is completely unacceptable.  Your 

propensity to use violence and your sense of entitlement means that you are assessed 



 

 

as posing a moderate likelihood of re-offending and a high risk of potential harm to 

others in the community, in particular to anyone that you are in a relationship with.   

[15] Home detention is not recommended by Corrections and I do not think it is 

appropriate.  The Court is disappointed that you continue to place blame on the 

victim and express little insight into the consequences of your offending.  You have 

used significant violence on her on multiple occasions and whilst there is a letter that 

says that you are sorry, I am sceptical about any remorse or empathy on your part.  

[16] A sentence of imprisonment is inevitable.   

[17] In looking at a starting point for the lead offences of assault with intent to 

injure and threatening to kill, your counsel Mr Ewen has suggested on those two 

charges that a starting point in the vicinity of 14 to 16 months imprisonment is 

appropriate.  I disagree.  In my view, that starting point should be 18 months’ 

imprisonment.   

[18] There should be an uplift for the additional assault charges totalling 10 

months, that is four months for the Crimes Act assault and six months for the male 

assaults female.  There should also be an uplift for your previous convictions of an 

additional six months, which gets us to an adjusted starting point of 34 months.  That 

sentence, in my view, is also appropriate taking into account totality.   

[19] You should be afforded a discount in respect of your guilty pleas to the 

charges that you face and I agree that should be the full Hessell.
1
 of 25 percent, 

which is 8.5 months, which gets to an end point sentence on those lead matters of 

25.5 months which I round down to 25 months’ imprisonment in your favour.   

[20] You are accordingly convicted and sentenced on the two lead charges of 

assault with intent to injure and threatening to kill to imprisonment for 25 months on 

each. 

                                                 

1
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[21] I also, pursuant to s 123B Sentencing Act 2002, make a protection order.  I 

am satisfied that the criteria have been made out.  You are also required to attend a 

Stopping Violence programme.   

[22] On the male assaults female charge, you are convicted and sentenced 

imprisonment for six months.   

[23] On the Crimes Act assault charge, you are convicted and sentenced to 

imprisonment for three months.   

[24] On the remaining Corrections’ charges, you are convicted and sentenced to 

imprisonment for two months on each. 

[25] All of those sentences of imprisonment are concurrent. 

 

 

J A R Johnston 

District Court Judge 


