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RESERVED DECISION OF JUDGE J D LARGE  

 
 

[1] This case relates to an incident in which a portion of a worker’s hand was 

amputated after it was caught in the auger of a plastic extrusion machine he was 

operating in the defendant’s facility. 

[2] Budget Plastics (New Zealand) Limited (“Budget”) pleaded guilty to being a 

PCBU (as defined in Section 17 of the Health and Safety at Work Act 2015(“HSW 

Act”)), failed to ensure, so far as was reasonably practicable, the health and safety of 

a worker who worked for Budget namely [the victim], while he was at work in the 



 

 

business or undertaking namely operating plastic extrusion machine number 2, and 

that failure exposed [the victim] to a risk of death or serious injury, arising from 

exposure to the machine’s auger.  This was an offence pursuant to sections 36(1)(a), 

48(1) and (2)(c) of the HSW Act, punishable by a maximum penalty of a fine not 

exceeding $1.5 million.  

Background 

[3] Budget is a New Zealand company that processes plastic materials, like waste 

film (eg, pallet-wrap) and plastic bags into a re-usable form.  That is either 

remanufactured into large plastic rubbish bags on site or sent off site for further 

manufacturing.  Budget operates from a facility at 31 Valour Drive in Palmerston 

North.   

[4] Budget was incorporated in 2007.  Kevin Joe has been a director or Budget 

since the company’s inception and in 2016 he became sole director and majority 

shareholder.   

[5] [The victim] was employed by Budget as [occupation deleted] and had been 

working for the company for [length of time deleted] at the time of the incident. 

The machine 

[6] At the time of the incident [the victim] was operating plastic extrusion 

machine number 2 (“the extrusion machine”).  The extrusion machine was made in 

China and imported into New Zealand by a previous company before Budget.  There 

is no brand name or nameplate on the machine.  It was located in the main workshop 

but separated from the rest of the room by stored bails of plastic granules.   

[7] Recyclable plastic is put into a hopper at one end of the extrusion machine by 

the operator, in this case, [the victim].  An auger is at the bottom of the hopper.  With 

the addition of heat, the auger forces the plastic along a tunnel-like chamber through 

openings at the end.  It is extruded at the other end in a form similar to spaghetti. 



 

 

The incident 

[8] At about 2.50 pm on [date deleted] 2016 [the victim] was [details of activity 

deleted] alongside the extrusion machine feeding waste plastic into that machine by 

[details of activity deleted].  As he did so, part of the [waste plastic] caught in [the 

machine] and began being dragged into it.  [The victim] became entangled in the 

bag, lost his balance and his left hand was dragged into [the machine] together with 

the [waste plastic].   

[9] Another worker saw what was happening and was able to turn the machine 

off and come to [the victim’s] aid. 

[10] [The victim] was immediately airlifted to Lower Hutt Hospital where he 

underwent surgery for the injuries to his [hand].  [The machine] had [details of injury 

deleted].  The only remaining digits were his thumb and half of his forefinger.  [The 

victim] has since returned to work on limited duties.   

Relevant standards and guidelines 

[11] The risks associated with unguarded moving parts of machinery are obvious 

and well known in the manufacturing industry.  There is a series of AS/NZS 

standards (AS/NZS 4024 safety of machinery) devoted to ameliorating such risks.   

[12] Of particular relevance of this case is AS/NZS 4024.1801:2014 which 

provides specific “safety distances to prevent danger zones from being reached by 

upper and lower limbs”.  That is minimum distances that should be maintained 

between where an operator can reach with their arms or legs, and the moving parts of 

the machine. 

[13] WorkSafe New Zealand (“WorkSafe”) has also published factsheets and 

guidelines.  Of particular relevance are WorkSafe’s factsheets for plastic extrusion 

presses (ie, the extrusion machine), and also screw conveyors (ie, augers) both of 

which were last updated in April 2014.  These indentify the need to fix guards to 

prevent operators from reaching into moving parts, and to use mesh within the 

hopper to prevent hands from reaching through to the moving auger.  The plastic 



 

 

extrusion presses factsheet also identifies the need to have emergency stops within 

reach of either of the operator’s hands.   

The investigation 

[14] As a result of its investigation WorkSafe identified that: 

(a) The extrusion machine was insufficiently guarded.  The operator was 

required to manually push waste plastic down into the auger with a 

stick, and the side of the hopper had been deliberately cut down to 

facilitate that.  This exposed the operator to the auger.  Applying 

standard AS/NZS4024:1801:2014:  

(i) The distance from the front of the hopper down to the auger 

was only 519mm.  The standard generally requires a distance 

of greater than 850 mm to a hazard to be deemed to be out of 

reach. 

(ii) The chute above the auger (at its narrowest) is 200 mm x 180 

mm wide.  The standard provides that if an opening exists 

larger than 120 mm, safety distances should be applied in 

accordance with that set out under the section titled “Reaching 

over protect structures”.  Given the relative positions of the 

auger, hopper and operator it was essentially impossible to 

arrange guards/walls in front of the auger in such a way as to 

comply with this part of the standard.  It would have been 

necessary for access to the hopper to have been at a height of 

1600 mm making it very difficult to feed material into the 

hopper other than by some mechanical means (eg, a 

conveyor). 

(b) The extrusion machine was not fitted with appropriately located 

emergency stop controls (ie, in places where an operator could reach 

them quickly and easily) as required in AS/NZS4024.  There was an 

on/off switch located on the machine and another one on a control 



 

 

panel but both were approximately two meters away from where [the 

victim] was standing at the time of the incident.  

(c) Budget did not have adequate systems in place for identifying hazards 

in the workplace.  In particular, no specific consideration had yet been 

given to the particular risks arising in relation to the extrusion 

machine, although a preliminary assessment had been carried out. 

(d) Budget did not have an adequate safe operating procedure for use of 

the extrusion machine. 

(e) Budget did not have adequate policies (processes in place) for training 

workers in the safe use of the extrusion machine (ie in accordance 

with a settled standard operating procedure).  Hazard identification 

and training were carried out on verbal and primarily supervised 

practical basis.  [The victim] was shown how to use the machine 

numerous times by experienced workers and supervised.  He was not 

instructed on any specific health and safety issues, and his training 

was not documented. 

(f) Kevin Joe, the sole director of budget had little awareness of or 

involvement in health and safety issues in the company until 

approximately six weeks prior to the incident.  Most of the equipment 

and workers utilised by the company were originally from China.  

Mr Joe understood from his employees CVs that they had previously 

been trained in the safe use of these machines.  He further understood, 

mistakenly, that the regulatory requirements in New Zealand and 

China were similar.  He became aware that changes needed to be 

made in early 2016, and was in the process of making these changes 

at the time of the incident.   

Defendant’s earlier health and safety assessment 

[15] In February 2016, approximately 1 ½ months prior to the incident, Budget 

engaged Brigid Hodges of Manawatu Health and Safety Limited (“MHS”) to 



 

 

conduct a safety assessment of the factory.  Following an inspection of the facility on 

22 February Ms Hodges provided a report to the company highlighting some key 

observations and recommendations regarding areas that required immediate 

attention.  Ms Hodges noted that “there is a lot needing to be implemented to have 

the business operating to a compliance standard”, and that a full audit would be 

required to identify everything.  The report identified that among other things: 

(a) A hazard register needed to be created and held by the company. 

(b) Hazard assessments should be carried out for each piece of 

equipment. 

(c) While some safe operating procedures existed those needed to be 

revised. 

(d) Induction and training needed to be documented and retained, and 

workers should be supervised until they are deemed confident to 

operate alone. 

(e) In particular the report identified the extrusion machine as a key piece 

of equipment requiring steps to bring it into compliance, including by 

guarding all moving parts.   

[16] Budged had implemented some changes at the time of the incident but had 

not yet addressed the concerns relating to the extrusion machine.   

Failure to ensure health and safety 

[17] As a PCBU, Budget was obliged to ensure, so far as was reasonably 

practicable, the health and safety of workers who worked for it, while those workers 

were at work in Budget’s business pursuant to s 36(1)(a) of the HSW Act. 

[18] Budget failed to so ensure the health and safety of its workers, specifically 

here [the victim], in that it failed to: 



 

 

(a) Fit the extrusion machine with appropriate guarding/barriers; 

(b) Install appropriate located emergency stops on the extrusion machine; 

(c) Have adequate systems in place for identifying hazards in the 

workplace; 

(d) Have an adequate safe operating procedure for using the extrusion 

machine; and 

(e) Have adequate policies/processes in place for training workers in the 

safe use of the extrusion machine (ie in accordance with a settled 

standard operating procedure). 

[19] As a result of those failures, [the victim] suffered the serious harm detailed 

above. 

[20] The defendant company has not previously appeared before the Court. 

Approach to sentencing under the new Act 

[21] The principles set out in Department of Labour v Hanham & Philp 

Contractors Ltd
1
 under the Health and Safety in Employment Act 1992 (“HSE Act”) 

remain generally applicable.  

[22]  The three-step approach to sentencing was based upon the sentencing 

principles articulated in R v Taueki.2  The steps are as follows: 

1. Assessing the amount of reparation; 

2. Fixing the amount of the fine; 

                                                 
1 Department of Labour v Hanham & Philp Contractors Ltd, HC Christchurch CRI 2008-409-000002, 

25 August 2008. 
2 R v Taueki [2005] 3 NZLR 372. 



 

 

3. Making an overall assessment of the proportionality and appropriateness 

of the total imposition of reparation and the fine. 

[23] Each of these steps will be discussed and applied to the present case. 

Reparation 

[24] The HSW Act does not affect ss 32 to 38A of the Sentencing Act 2002.   

[25] The cases of WorkSafe v Firewood Direct (Motueka) Limited
3
, WorkSafe New 

Zealand v New Zealand Timber Limited
4
, and WorkSafe New Zealand v NZ Woodtex 

Limited
5
 provided by WorkSafe are the most comparable to the present case with 

orders of reparation between $35,000 to $40,000. 

[26] I fix reparation in this case at $37500. 

Fine 

Culpability bands 

[27] Department of Labour v Hanham & Philp Contractors Ltd sets out 

culpability bands under the HSE Act where the maximum penalty for strict liability 

offences by a body corporate was a fine of $250,000.  This judgment followed a five-

fold increase to the maximum penalty.  The bands were set out as follows:6 

Low culpability:  a fine up to $50,000  

Medium culpability:  a fine of between $50,000 and $100,000 

High culpability:  a fine of between $100,000 and $175,000. 

[28] As the Court went on to note:7 

                                                 
3 WorkSafe v Firewood Direct (Motueka) Limited [2015] NZDC 23514. 
4 WorkSafe New Zealand v New Zealand Timber Limited DC Hamilton CRI-2014-019-002652, 25 

September 2015. 
5 WorkSafe New Zealand v NZ Woodtext Limited [2015] NZDC 16063. 
6 At [57]. 
7 At [58]. 



 

 

The figure of $175,000 at the upper end of the high culpability band is not 
intended to preclude a greater fine up to the statutory maximum. Higher 
levels may be required in some cases of extremely high culpability. 

[29] As both counsel have noted, the Court adopted starting points between 

$200,000 and $230,000 for each group of charges in Department of Labour v Pike 

River Coal
8
 where there were 29 fatalities. 

[30] WorkSafe has submitted that a departure from these bands which incorporates 

the full quantum of fines available under the section is the most principled approach, 

citing R v AM.9  They provide the following bands: 

Low culpability  Up to $500,000  

Medium culpability  Between $500,000 and $1,000,000 

High culpability  Between $1,000,000 and $1,500,000 

WorkSafe assessed the culpability as moderate and submitted that a starting point of 

$900,000 is accordingly appropriate. 

[31] Budget has submitted that sentencing under the HSW Act needs to produce 

results consistent with the experience and guidance provided by the Australian 

Courts.  It submitted that the appropriate starting point in the present case based on 

Australian authorities is $200,000.  It noted that utilising the entire range of potential 

penalty has been considered and rejected in Australia. 

[32] It is not for the District Court to make sentencing guidelines.  In the present 

case, the Court can only adapt available authorities.  Hanham & Philp will be useful.  

Nonetheless, it is necessary to discuss counsels’ submissions in reaching a starting 

point. 

[33] As noted above, the defence has submitted that the starting point should be 

consistent with Australian cases.  It is possible Australian case law may inform 

                                                 
8 Department of Labour v Pike River Coal DC Greymouth, CRI-2012-018-000822, 5 July 2013. 
9 R v AM [2010] NZCA 114. 



 

 

guidelines set in an appellate court.  However, there are some issues with this 

approach.  Firstly, as highlighted by WorkSafe in their supplementary submissions, 

the HSW Act was not modelled off the Model Work Health and Safety Act (MWHS 

Act) for the sake of harmonisation and alignment with Australia.  Instead, the 

intention was to draw upon an available resource.  It was also noted that the 

Government had considered areas in the MWHS Act that needed to be modified for 

New Zealand.  Variations were to be kept to a minimum and only made for good 

reason.  Section 151 of the HSW Act states that the Sentencing Act must be applied 

to sentencing.  There is no equivalent section in the MWHS Act.  As the defence 

notes, Australian Courts address the gravity and culpability of offending through 

“instinctive synthesis”.  Compensation for work-related injuries is also different in 

New Zealand and Australia, with New Zealand having ACC.  Sentencing in New 

Zealand and Australia therefore takes place on different ‘playing fields’. 

[34] In their report The Report of the Independent Taskforce on Workplace Health 

& Safety, the Taskforce made the following comments about the need to increase 

penalties in New Zealand:10 

Woodfield et al said that “one issue that may loom large [in the Taskforce’s 
work] is whether or not the severity of HSE sentences should be increased in 
order to provide greater incentives for workplace health and safety 
precautions”. The Taskforce’s response to that question is an emphatic ‘Yes’. 

[35] The Taskforce’s comments on adopting the same penalties as Australia are as 

follows:11 

At p 88 The Taskforce recommends that the maximum penalty ceiling for 
offences be raised to be comparable with Australian levels, with a graduated 
penalty range. 

… 

The Taskforce considers that the Government should introduce a hierarchy 
of offences and corresponding penalties of the same or a similar nature to 
those described under sections 31-33 in the Model Law. Like the Model 
Law, the offences should have three levels. 

[36] Therefore the aim of the new Act was to increase penalties in order to 

improve compliance and to adopt the offences and maximum penalties of the 
                                                 
10 At [390]. 
11 At [384] and [392]. 



 

 

MWHS Act.  The framework of the MWHS Act was intended to be adapted for the 

New Zealand context.  Appellate courts are in a better position to consider the 

influence of Australian case law on any sentencing guidelines issued under the HSW 

Act.   

[37] There are also issues with WorkSafe’s approach.  Although the Court does 

not need to identify culpability bands, the bands proposed by WorkSafe affect the 

starting point reached.  WorkSafe’s proposed regime therefore warrants discussion.   

[38] Hanham & Philp was decided after the Sentencing Act came into force and 

post R v Taueki and R v AM.  Therefore the Court would have been aware of them 

when identifying the guidelines.  In R v AM the Court discussed the possibility of the 

highest band falling just below the 20-year maximum.  It made the following 

comments: 

[22] That is not to say that there is no need for any change in sentencing 
approach. We accept Mr Pike’s submission that the Hereora approach has an 
unduly and unintended confining or constricting influence in cases of serious 
and gravely serious GBH offences. In essence, Mr Pike’s submission was 
that Courts have been unwilling to place serious cases in category three of 
Hereora and that, in any event, Hereora provides for sentences of up to 12 
years’ imprisonment for category three offending, when the maximum 
penalty is 14 years. He said both of these factors had the effect of 
inappropriately limiting sentencing options and lowering sentences for very 
serious offending below an appropriate level. 

[23] In support of that submission Mr Pike provided an analysis of the 
sentencing decisions of this Court in relation to GBH offences since 1998.  
Sixty-six appeals of that type have been determined in that period, and in 
only five cases has a term of imprisonment of eight years or more been 
imposed.  Thirteen offenders were sentenced to six years’ imprisonment and 
11 to four years’ imprisonment. 

[24] We accept Mr Pike’s point that category three of Hereora, which called 
for sentences of up to 12 years’ imprisonment for the most serious cases, is 
now out of step with the requirements of the Sentencing Act. In particular, 
s 8(c) requires the Court to impose the maximum penalty described for the 
offence if the offending is within the most serious of cases (unless the 
circumstances of the offender make that inappropriate). Thus, for the most 
serious GBH offences, a starting point of 14 years is now required. Similarly, 
under s 8(d) a starting point of close to 14 years is required if the offending 
is “near to the most serious of cases” of GBH offences. The requirements of 
s 8(c) and (d) must be given proper recognition, and the guidelines in this 
judgment are intended to ensure that occurs. 



 

 

[25] That requires adjustment of sentencing levels for the most serious of 
offences, which expands the range of sentences for GBH offences at the top 
end. That will have the effect of extending the range of sentencing options 
for all serious GBH offences, which will permit the setting of higher starting 
points for more serious GBH offences than previously. However, it should 
not affect starting points for GBH offending at the lower end of the spectrum 
of seriousness. 

… 

[82] In terms of the very top of the highest band for the rape guidelines, we 
have taken the same approach as in Taueki in that this band goes to the 
maximum term. In this respect, we are taking a different approach than that 
of the Crown and from Ms Aikman both of whom submitted that the top of 
the highest band should fall a little below the 20-year maximum. They saw 
taking a slightly lower end point as emphasising the ability to depart from 
the bands in extreme cases and to acknowledge the nature of the maximum 
sentence available whilst still reflecting the availability of that penalty to the 
sentencing judge. We agree that, from a practical perspective, it is more 
difficult to achieve consistency if the bands are very wide.  However, there 
will be cases where the offending is within the most serious of cases or close 
to the most serious, in which case, in terms of s 8(c) and (d) of the 
Sentencing Act, the maximum term or a term near to the maximum should 
be imposed. 

(Emphasis added) 

[39] As the High Court stated in Hanham & Philp, the bands were not intended to 

preclude sentences up to the statutory maximum.  The most serious cases (eg, 

Department of Labour v Pike River Coal)
12 were intended to attract starting points 

above the third band and closer to the maximum.  In this way, the approach in 

Hanham & Philp is not dissimilar from that in R v AM. Furthermore, as noted by the 

Court of Appeal in R v AM and quoted above, it is more difficult to achieve 

consistency if the bands are very wide.  With a statutory maximum of $1.5 million 

this is an important consideration.  The regime proposed by WorkSafe incorporates 

the full quantum of fine, but maintains a three-band approach.  It is possible that this 

is inappropriate in light of the increased maximum and that this means the starting 

point proposed by WorkSafe is too high.  Indeed, a starting point of $900,000 is a 

nine-fold increase on the starting point imposed in WorkSafe v Firewood Direct 

(Motueka) Limited,
13 which WorkSafe identifies as having a slightly higher 

culpability than  the present case. 

                                                 
12 Above, n 8. 
13 Above, n 3. 



 

 

Culpability factors 

[40] In Hanham & Philp the Court identified the following culpability factors:14 

 The identification of the operative acts or omissions at issue. This will 
usually involve the clear identification of the “practicable steps” which 
the Court finds it was reasonable for the offender to have taken in terms 
of s 2A HSE Act. 

 An assessment of the nature and seriousness of the risk of harm 
occurring as well as the realised risk. 

 The degree of departure from standards prevailing in the relevant 
industry. 

 The obviousness of the hazard. 

 The availability, cost and effectiveness of the means necessary to avoid 
the hazard. 

 The current state of knowledge of the risks and of the nature and 
severity of the harm which could result. 

 The current state of knowledge of the means available to avoid the 
hazard or mitigate the risk of its occurrence. 

[41] As WorkSafe has submitted, these factors are now largely subsumed in s 151 

which reads: 

151 Sentencing criteria 

(1)  This section applies when a court is determining how to sentence or 
otherwise deal with an offender convicted of an offence under 
section 47, 48, or 49.  

(2)  The court must apply the Sentencing Act 2002 and must have 
particular regard to— 

 (a)  sections 7 to 10 of that Act; and 

 (b)  the purpose of this Act; and 

 (c)  the risk of, and the potential for, illness, injury, or death that 
could have occurred; and 

 (d)  whether death, serious injury, or serious illness occurred or 
could reasonably have been expected to have occurred; and 

                                                 
14 At [54]. 



 

 

 (e)  the safety record of the person (including, without limitation, 
any warning, infringement notice, or improvement notice 
issued to the person or enforceable undertaking agreed to by 
the person) to the extent that it shows whether any 
aggravating factor is present; and 

 (f)  the degree of departure from prevailing standards in the 
person’s sector or industry as an aggravating factor; and 

 (g)  the person’s financial capacity or ability to pay any fine to 
the extent that it has the effect of increasing the amount of 
the fine. 

[42] The defendant has been convicted of an offence under s 48 breaching their 

duty of care under s 36.  Section 36 reads: 

(1)  A PCBU must ensure, so far as is reasonably practicable, the health 
and safety of— 

 (a)  workers who work for the PCBU, while the workers are at 
work in the business or undertaking; and 

 (b)  workers whose activities in carrying out work are influenced 
or directed by the PCBU, while the workers are carrying out 
the work. 

(2)  A PCBU must ensure, so far as is reasonably practicable, that the 
health and safety of other persons is not put at risk from work carried 
out as part of the conduct of the business or undertaking. 

(3)  Without limiting subsection (1) or (2), a PCBU must ensure, so far 
as is reasonably practicable,— 

 (a)  the provision and maintenance of a work environment that is 
without risks to health and safety; and  

 (b)  the provision and maintenance of safe plant and structures; 
and 

 (c)  the provision and maintenance of safe systems of work; and 

 (d)  the safe use, handling, and storage of plant, substances, and 
structures; and 

 (e)  the provision of adequate facilities for the welfare at work of 
workers in carrying out work for the business or 
undertaking, including ensuring access to those facilities; 
and 

 (f)  the provision of any information, training, instruction, or 
supervision that is necessary to protect all persons from risks 
to their health and safety arising from work carried out as 
part of the conduct of the business or undertaking; and 



 

 

 (g)  that the health of workers and the conditions at the 
workplace are monitored for the purpose of preventing 
injury or illness of workers arising from the conduct of the 
business or undertaking. 

(4)  Subsection (5) applies if— 

 (a)  a worker occupies accommodation that is owned by, or 
under the management or control of, a PCBU; and 

 (b)  the occupancy is necessary for the purposes of the worker’s 
employment or engagement by the PCBU because other 
accommodation is not reasonably available. 

(5)  The PCBU must, so far as is reasonably practicable, maintain the 
accommodation so that the worker is not exposed to risks to his or 
her health and safety arising from the accommodation. 

(6)  A PCBU who is a self-employed person must ensure, so far as is 
reasonably practicable, his or her own health and safety while at 
work. 

[43] Section 22 of the HSW Act defines the phrase “reasonably practicable”.  The 

section reads: 

22 Meaning of reasonably practicable 

In this Act, unless the context otherwise requires, reasonably practicable, 
in relation to a duty of a PCBU set out in subpart 2 of Part 2, means that 
which is, or was, at a particular time, reasonably able to be done in relation 
to ensuring health and safety, taking into account and weighing up all 
relevant matters, including— 

(a) the likelihood of the hazard or the risk concerned occurring; and 

(b) the degree of harm that might result from the hazard or risk; and 

(c) what the person concerned knows, or ought reasonably to know, 
about— 

(i) the hazard or risk; and 

(ii) ways of eliminating or minimising the risk; and 

(d) the availability and suitability of ways to eliminate or minimise the 
risk; and 

(e) after assessing the extent of the risk and the available ways of 
eliminating or minimising the risk, the cost associated with available 
ways of eliminating or minimising the risk, including whether the 
cost is grossly disproportionate to the risk. 



 

 

[44] WorkSafe has submitted that s 22 expands on the s 151 factors and should be 

amalgamated into the culpability assessment.  WorkSafe’s overall approach is in line 

with the principles in R v Taueki in that personal aggravating and mitigating factors 

are decided after a starting point is identified in relation to the offender’s culpability.  

The defence’s approach is in line with this. 

[45] Turning to assess the defendant’s culpability, there was an obvious risk of 

amputation to those using the machine.  The victim partially severed his hand.  There 

was potential for a more severe injury.  The incident was foreseeable.  A health and 

safety expert visited the site and provided a written report which is dated 23 

February 2016.  The report outlined improvements required for the extrusion 

machine.  These had not been completed before the accident.  WorkSafe submits that 

there are industry resources concerning the risk associated with unguarded moving 

parts.  As WorkSafe submits, the comments of Gilbert J in WorkSafe v Stoneyhurst 

Timbers Limited
15 are of significance here; the fact that there is moderate cost in 

remedying an issue is not an excuse. 

[46] Weighing up these factors, the defendant’s culpability can be seen as 

moderate.  This position is in keeping with the submissions from both counsel.  

Under the HSE Act and Hanham & Philp this would have fallen within the second 

band.  Under the HSW Act and the new penalties, the available starting point for this 

offending could range between $400,000 to $600,000. 

Aggravating and mitigating factors 

[47] The defendant has no prior record.  Both counsel have agreed that a 30 per 

cent discount is available for reparation, co-operation, remorse, remedial steps and 

the defendant’s prior good record.  Counsel were also in agreement that a 25 per cent 

discount is available for the defendant’s guilty plea.  The end sentence will therefore 

be between $210,000 and $315,000, depending on the starting point adopted. 

                                                 
15 WorkSafe v Stoneyhurst Timbers Limited [2016] NZDC 17200. 



 

 

Financial capacity 

[48] The Sentencing Act requires that the court takes the financial capacity of an 

offender into account when determining a fine.   

[49] An Affidavit by Chartered Accountant John David Naylor dated 13 June 2017 

lodged by Budget outlined that anything more than a fine of $100,000 will cause 

significant difficulties for this business. 

[50] WorkSafe, by memorandum dated 30th June 2017 advised that it had 

reviewed the affidavit and did not intend to file any further evidence in reply. 

[51] As WorkSafe highlighted, case law establishes that penalties under health and 

safety law must “bite” and not be at a “licence fee” level. 

[52] In addition, WorkSafe includes the following passage from the Taskforce 

Report: 

The Taskforce considers that it might be the best outcome if some firms are 
put out of business.  Profit gained in the context of causing reasonably 
preventable harm to works is ill-gotten gain.   

[53] In Mobile Refrigeration Specialists Ltd v Department of Labour the Court 

made the following comments about financial capacity:16 

[57]  As Mr Chisnall submitted, the Court is only required “to take into 
account ... the financial capacity of the offender”. The Court may decide not 
to impose a fine, if satisfied that an offender “does not or will not have the 
means to pay it”. That means the Court’s decision is discretionary in nature. 
There is no jurisdictional bar to imposition of a fine, even in circumstances 
where it appears the company lacks financial capacity to pay. Where clear 
evidence to justify a reduction in an (otherwise) appropriate fine exists, the 
discretion must be exercised judicially and on a principled basis. Financial 
capacity to pay a fine falls for consideration in that context. 

[58]  While, generally, a court should impose a fine within the offender’s 
ability to pay, there is authority for the proposition that, in appropriate cases, 
fines may be imposed at a level beyond the company’s apparent means. An 
instructive example is R v F Howe & Son (Engineers) Ltd. Scott Baker J, 
delivering the judgment of the Court of Appeal, expressed the view that 

                                                 
16 Mobile Refrigeration Specialists Ltd v Department of Labour (2010) 7 NZELF 243 at [57] and 
[58]. 



 

 

“there may be cases where the offences are so serious that the defendant 
ought not to be in business”. 

(Footnotes omitted)  

[54] This approach was endorsed in Department of Labour v Eziform Roofing 

Products Ltd.17  The High Court concluded that there must be clear evidence that a 

fine above a particular level cannot be paid before there is a reduction in sentence.18   

[55] There is clear evidence before the Court that a fine above $100,000 will be 

outside of the defendant’s means.  This case is not so severe as to justify a departure 

from the need to impose a fine within the offender’s ability to pay (ie, not a case 

where the defendant should be put out of business).  

[56]  Accordingly, the fine should be reduced from a fine in the range of $275,000 

to the maximum Budget can realistically pay namely the sum of $100,000. 

Costs 

[57] WorkSafe submits that an order for costs pursuant to s 152 of the HSW Act is 

appropriate and seeks $3621.55 being half of the recorded costs in bringing the 

prosecution and quotes the Taskforce Report, however it is helpful to understand the 

context of the passages relied upon.  

[58] In relation to the system not supporting the poor performance of the worst 

offenders, the Taskforce considered that “cost recovery mechanisms would enable 

the regulators to recover their costs that directly relate to offending that has been 

proven beyond reasonable doubt, ie, successfully prosecuted”.19  In relation to costs 

“strengthening the system”, this was listed amongst other incentives suggested to the 

Taskforce by submitters.20 

                                                 
17 Department of Labour v Eziform Roofing Products Ltd [2013] NZHC 1526. 
18 Ibid, at [56]. 
19 See [402] of the Report. 
20 See [130] of the Report. 



 

 

[59] WorkSafe also provided the following quote from Vatsyayann v Professional 

Conduct Committee of the New Zealand Medical Council:21  

[34]  So far as the costs orders were concerned, the Tribunal correctly 
addressed a number of authorities and principles. These included that 
professional groups should not be expected to bear all the costs of a 
disciplinary regime and that members of the profession who appeared on 
disciplinary charges should make a proper contribution towards the costs of 
the inquiry and a hearing; that costs are not punitive; that the practitioner's 
means, if known, are to be considered; that a practitioner has a right to 
defend himself and should not be deterred by the risk of a costs order; and 
that in a general way 50% of reasonable costs is a guide to an appropriate 
costs order subject to a discretion to adjust upwards or downwards. The 
Authority went on to consider High Court judgments where that standard 
had been applied subsequently, and where adjustments were made when 
GST had been wrongly added to costs orders.  

(Footnotes omitted) 

[60] The defence has submitted that costs orders under the HSW Act will be 

different to those awarded to professional bodies because, as a Crown agent, 

WorkSafe is funded by government.  

[61]  This is an important distinction.  If the approach of professional bodies is to 

be followed however, the defence is correct in submitting that costs tend to be 

imposed at a level of 20 per cent to 30 per cent.  Further examples of this include 

Mr S HP16/377P and Zelcer Phar16/366D. 

[62] The defence points to the following list of factors provided by the Court of 

Appeal in Balfour v R
22

 which warrant consideration when deciding whether a sum 

is ‘just and reasonable’: 

 the nature of the charges;  

 the complexity of the trial;  

 the time spent on the case;  

 the conduct of the parties;  

                                                 
21 Vatsyayann v Professional Conduct Committee of the New Zealand Medical Council [2012] NZHC 
1138 at [34]. 
22 Balfour v R [2013] NZCA 429. 



 

 

 the extent of the success of the prosecution;  

 the sentence imposed;  

 the defendant's financial position; and  

 whether the defendant was legally aided. 

[63] The defendant pleaded guilty and has been cooperative throughout.  

[64]  This case is one of the first cases under the HSW Act and was not a case 

where the prosecution has had to prove the offending beyond reasonable doubt so 

while these factors do tend to suggest that an order for costs is not warranted in the 

present case in my opinion something lower than the 50 per cent sought is 

appropriate. 

[65] Costs are awarded to WorkSafe in the sum of $1000 which balances the 

appropriateness of costs in such prosecutions while balancing the limited financial 

resources of the defendant (refer paragraph 48 above). 

[66] I thank both counsel for their extensive, thorough and helpful submissions. 

Formal Orders: 

 Budget Plastics (NZ) Ltd is convicted and fined $100,000. 

 Budget Plastics (NZ) Ltd is ordered to pay Reparation of $37500 to victim 

named in the charging document. 

 Budget Plastics (NZ) Ltd is ordered to pay to WorkSafe New Zealand costs in 

the sum of $1000.00 

 The name of the victim is permanently suppressed. 

 
 
J D Large 

District Court Judge 


