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REASONS 

Background 

[1] Mr Rea, let me start with a brief chronology. 

25 October 2006 Footloose Outlet Group was incorporated.  You were the 

sole director and shareholder 

26 October 2006 Footloose Outlet Group Limited registered with the IRD 

for income tax, GST and as an employer.  You undertook 

all of that.  Chatfield and Co you provided as the tax agent.  

You are a manager in that firm where you have been 

employed since 1998.  You provided your name to the IRD 

as the contact for tax purposes.  The business traded in 

women’s footwear. 

13 May 2008 You and your wife advanced $130,000 to the company.  

You had mortgaged your home as security for that loan. 

30 September 2008 Footloose Outlet Group signed a franchise agreement with 

Footloose. 

28 June 2011 You served a notice of dispute on the franchisor.  It 

signalled a significant deterioration in the business 

relationship between Footloose Outlet Group and the 

franchisor.  That deterioration would reach the point where 

the franchisor would issue High Court proceedings the 

following year. 

25 May 2012 The Inland Revenue Department wrote to the Footloose 

Outlet Group advising that prosecution would result if 

outstanding tax obligations, including PAYE, were not 

settled.  There had been isolated instances of outstanding 

PAYE since 2009 but by May 2012, there was a significant 

failure to meet PAYE obligations going back to July 2011.  

The IRD repeated its advice monthly between July and 

October and sent a final notice to Footloose Outlet Group 

on 16 October 2012. 

30 May 2012 [Employee 1], an employee, rang the IRD.  She made 

inquiries regarding her income tax recorded for her time as 

a Footloose Outlet Group employee.  She discovered that 

there were none with the IRD.  She had been employed by 

Footloose Outlet Group since January 2011.  You remedied 

that with the IRD, once the IRD queried it with you. 

8 June 2012 Footloose Outlet Group Limited changed its name to 

Outlet Group Limited. 

15 June 2012 The franchisor issued summary judgment proceedings in 

the High Court.   



 

 

21 June 2012 The franchisor entered into a settlement agreement with 

you.  That agreement was executed and then completed.  A 

sum of money was paid.  The franchisor’s proceedings 

were discontinued.  Significantly the restraint of trade that 

you would otherwise have been subject to, was lifted.  

That left you free to operate the store and to honour your 

lease obligations to the lessor, then the Milford Mall. 

29 June 2012 Sole Obsession Limited was incorporated.  You were one 

of the three directors.  You undertook the incorporation.  

You provided yourself as the contact person for Sole 

Obsession.  Again your firm, Chatfield and Co, you gave 

as the tax agent for Sole Obsession.  The company took 

over the stock, employees and debt of Outlet Group 

Limited. 

The deal had been negotiated in April or May.  The debts 

assumed by Sole Obsession included $216,000 that Outlet 

Group Limited owed to various creditors.  That debt did 

not include a debt of over $30,000 owed to the IRD by 

Outlet Group for PAYE.  Sole Obsession has hired 

employees and traded continuously ever since. 

On that same date, you registered Sole Obsession with the 

IRD for GST and income tax.  You did not however 

register Sole Obsession as an employer.   

16 October 2012 The IRD sent a final warning letter to Outlet Group 

Limited regarding its outstanding debt obligations. 

17 November 2012 You replied to the IRD on behalf of Outlet Group Limited.  

You advised that Outlet Group had ceased to employ staff 

from 24 June 2012.  You and the IRD then agreed 

repayment arrangements for Outlet Group’s outstanding 

debt to the IRD, then totalling something over $47,000.  

That was largely composed of unaccounted for PAYE.  

Outlet Group Limited would later fail to keep to the 

arrangement. 

27 June 2013 [Employee 2], a former employee of Sole Obsession, 

contacted the IRD.  She was prompted by having 

registered online and finding that no Sole Obsession tax 

was recorded against her online IRD account.  No records 

at that time were held at all in respect of her by the IRD. 

13 November 2013 [Employee 3], also a former employee of Sole Obsession, 

contacted the IRD.  She was prompted by concerns about 

her student loan deductions.  Again she discovered on 

making that approach that the IRD held no records in 

respect of her. 

18 November 2013 Sole Obsession registered as an employer.  You undertook 

that registration with the IRD.  You made it effective from 

1 October 2013, however Sole Obsession had been hiring 



 

 

since its incorporation. 

6 January 2014 An IRD audit began. 

6 March 2014 The IRD contacted you about whether Sole Obsession had 

employed staff before 1 October 2013.  You said that it had 

not.  You were not given any Bill of Rights advice prior to 

that admission.  For reasons I will later give, I have not 

considered the contents of this discussion in the case 

against you. 

23 April 2014 The IRD sent confirmation of audit letters to both you, the 

company and the other directors.  That included a request 

to explain the company’s non-compliance.   

13 June 2014 You delivered a letter from you on Chatfield letterhead 

dated 12 June 2014.  It included a voluntary disclosure 

dated  

11 June 2014.  In that voluntary disclosure, you 

acknowledged that the company had failed to register as an 

employer from the start of business, being 29 June 2012.  

You stated that neither Sole Obsession nor any of its 

officers intentionally withheld paying PAYE.  You did not 

provide an explanation for failing to register as an 

employee with Inland Revenue. 

16 June 2014 You provided a letter on Chatfield letterhead dated  

13 June 2014.  In it you reaffirmed that the owners were 

responsible ultimately for staff recruitment.  That included 

you.  That you performed personally the administrative 

and financial functions of Sole Obsession, including the 

filing of employer returns. 

10 July 2014 The IRD sent a default assessment.  After correspondence 

over the subsequent period, a total figure was ultimately 

assessed.  That figure was $21,314.86.  Sole Obsession has 

since paid it all and has filed all outstanding returns. 

29 October 2014 Outlet Group Limited was liquidated on the 

Commissioner’s petition. 

9 April 2015 The IRD conducted a DVD interview with you as part of 

its investigation.  You admitted that your role at Chatfield’s 

was to do income tax, GST and PAYE returns for clients.  

You did as many as 300 returns a year.  You were 

responsible for the administrative functions for Footloose 

Outlet Group Limited, Outlet Group Limited and Sole 

Obsession Limited.  That included all dealings with the 

Companies Office and the IRD.  It included paying 

creditors, staff and tax. 

You did not explain why you did not register Sole 

Obsession as an employer until November 2013.  You put 

it down to oversight, caused by the stressful disassociation 

from the Footloose franchisor.  You admitted that Sole 



 

 

Obsession was not profitable.  That its financial position 

was improving slowly however.  That money otherwise 

due to the IRD as PAYE had been appropriated to other 

operating expenses.  That you had a financial stake in Sole 

Obsession of at least $30,000.  That your desire was to 

build up Sole Obsession to the point where it could either 

be profitable or sold for a sufficient sum for you to be able 

to recoup as much of that investment as possible. 

1 April 2016 You and the company had your first appearance on these 

charges. 

[2] Sole Obsession Limited faces 15 charges of tax evasion, that it knowingly 

failed to provide employer monthly schedules to the Commissioner when required to 

do so, intending to evade the assessment or payment of tax.  Those charges cover the 

period 21 August 2012 to 21 October 2013.  The sum involved is now accepted to be 

$21,314.86.  It also faces 15 charges of failing to account for those deductions.  

Those charges are alternatives to the evasion charges.  They allege that the company 

knowingly applied or permitted the application of deductions for any purpose other 

than payment to the Commissioner.  The company admits those particular charges.  

In the event that the evasion charges are not proven, the company would plead guilty. 

[3] You face 15 charges of aiding and abetting tax evasion by Sole Obsession.  

Those charges relate to the same period and for the same amounts as those I have 

already discussed.  You face 15 similar alternative charges of aiding and abetting the 

failure to account for deductions.  You also admit those alternative charges.  In the 

event that the evasion charges are not proved against you, you would plead guilty to 

those. 

The issue 

[4] Both you and Sole Obsession admit that PAYE employer monthly schedules 

were information required to be provided to the Commissioner.  That this 

information was not provided.  That this information was knowingly not provided.  

You further admit that you aided and abetted the company in that knowing failure.  

Both you and the company however deny having the necessary intent for evasion.  

All parties accept that if you had the necessary intent, so too did Sole Obsession 

Limited. 



 

 

[5] The burden of proof is on the Commissioner.  It must prove the evasion 

charges against you and the company beyond reasonable doubt.  The Commissioner 

needs to prove beyond reasonable doubt that you personally had the necessary intent 

to evade.  If it does prove that beyond reasonable doubt, the evasion charges are 

proved against both you and Sole Obsession Limited.  If the Commissioner cannot 

prove that you had that intent beyond reasonable doubt, neither you nor Sole 

Obsession Limited can be convicted of evasion. 

Did you intend to evade the assessment or payment of tax by Sole Obsession 

Limited? 

[6] Evade includes an element of acting deliberately and consciously in breach of 

an obligation you knew that you had.  Mistake, oversight, neglect, mere omission, is 

not enough.
1
 

[7] For the charges to be proved, I would need to be convinced that your 

explanation cannot reasonably possibly be true and that any evidence I do accept, 

satisfies me of your guilt beyond reasonable doubt. 

[8] You co-operated once the audit began.  I make no finding that you have tried 

to hinder the investigation in any way.  There is nothing in your actions since the 

audit that adds in any way to the case against you.  But it is your intention prior to 

the audit that I need to determine. 

[9] You in your role as a manager in an accounting firm were experienced in 

these specific duties.  You have been employed at [an accounting firm] since 1998.  

Your job at the time of your DVD interview was doing exactly these sorts of returns; 

income tax, GST and PAYE.  You admitted to completing something in the vicinity 

of 300 returns in total per year.  You knew you had to register as an employer.  You 

knew you had to withhold PAYE on behalf of employees.  You knew that you had to 

file employer deductions and employer monthly schedules by the 20
th

 of the 

following month.  You knew you had to pay the necessary deductions to the IRD by 

                                                 
1
  Taylor v Attorney-General [1963] NZLR 261; Babington v Commission of Inland Revenue 
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the 20
th

 of the following month.  You accepted that you were always aware of that 

obligation when you were carrying out your various functions. 

[10] You did not register Sole Obsession Limited as an employer from the date of 

incorporation.  Despite having the same tax agent.  Despite registering for income 

tax and GST.  Despite continuing the same kind of business from the same premises 

with existing stock.  Despite operating the same bank account and other systems.  

Despite continuing to employ the same staff. 

[11] While it appears that you did disclose or may have disclosed that Sole 

Obsession Limited was employing staff and while it appears that the IRD might or 

should have been aware of that, the question is whether you intended to meet your 

obligations in accounting for PAYE. 

[12] You were fully aware of the immediate and continuing importance of exactly 

this particular issue.  There had been previous compliance issues with Outlet Group 

Limited.  Throughout the relevant periods here, there were ongoing repayment 

negotiations which you yourself were actively involved for outstanding PAYE to be 

paid to the IRD by Outlet Group Limited. 

[13] You continued to hire and pay Sole Obsession Limited staff.  You were 

consistently and properly deducting PAYE, ensuring that they only received their net 

wages.  You did so for every employee for every pay.  You calculated PAYE 

manually, yourself, using the IRD’s online tool as opposed to using an automated 

payroll system. 

[14] You did register Sole Obsession as an employer but not until  

18 November 2013.  That came soon after [Employee 3] had discovered that Sole 

Obsession had not been accounting to the IRD for PAYE.  You were thorough in 

respect of Sole Obsession’s other tax obligations, such as GST.  Those GST returns 

by way of contrast resulted in significant refunds, as opposed to any liability. 

[15] You could not explain in your DVD interview why you backdated Sole 

Obsession’s employer status only to 1 October 2013.  In evidence, you said that your 



 

 

intention was to provide full disclosure by way of a voluntary disclosure to the IRD.  

But you did not do that until the audit began the following year.  You claimed in that 

voluntary disclosure that you were devastated and embarrassed, that you were 

determined to put matters right immediately.  But you had done nothing in the 

meantime to do that. 

[16] Once you had registered Sole Obsession Limited as an employer, you failed 

to advise the IRD of what had been going on.  You did not file any pre October 2013 

returns.  You did not attempt to pay any pre October PAYE.  You did not file any post 

October 2013 returns.  You did not attempt to pay any post October PAYE.  None of 

that happened until you were audited. 

[17] In the meantime, you continued to deduct PAYE from every employee, from 

every pay.  You continued to spend that money in the ordinary course of business.  I 

cannot accept that all of that appeared unaffected by your computer problems but 

filing employer returns and accounting for PAYE somehow was.   

[18] Your explanation has always been that you did not intend to evade, that these 

repeated failures were caused by stress.  That that stress was caused by the 

acrimonious disengagement from the Footloose franchise.  It certainly would have 

been stressful, I accept that.  That is plain from your chronology.  It is plain from the 

documents in your bundle that support that.  That discontent was protracted.  It 

ultimately resulted in Court proceedings.  But those were settled fully in June 2012.  

That settlement left you free to trade unhindered.  It left you rid of any proceedings.  

It left you with no reason to deal with or be stressed by those issues at all.  Within 

days, you incorporated Sole Obsession Limited and you were able to carry on 

trading.  You were in the same store, with the same lease, with the same staff, with 

the same stock. 

[19] What you had however was debt and a significant investment to protect or try 

to recoup.  You and your wife had mortgaged your home in 2008 to lend a significant 

amount of money to Footloose Outlet Group Limited.  In your DVD interview you 

admitted putting $30,000 of your own money into the Sole Obsession start-up.  Sole 

Obsession Limited was barely paying creditors as accounts fell due, as you said in 



 

 

your interview.  You conceded that it was not profitable.  You admitted that your 

hope for Sole Obsession was to try to improve its performance to a point where you 

would be able to sell it and recover something meaningful from your investment. 

[20] The net effect in your failure to account for PAYE is that it provided Sole 

Obsession, which was cash-strapped, with more cash.  Cash you admit you used to 

pay creditors and other operating expenses.  Your denial of intent cannot reasonably 

possibly be true.  I put it to one side. 

[21] On the remaining evidence, the only reasonable inference I can draw is that 

you did not provide PAYE returns to allow funds otherwise payable to the IRD to be 

used to pay creditors and expenses. 

The 6 March 2014 conversation 

[22] I have not considered this conversation you had with the IRD in the case 

against you.  You have raised a question of whether that evidence could or should 

attract any weight.  I put that to one side without a specific ruling because it does not 

affect the outcome of this case. 

Result 

[23] You did intend to evade the assessment of payment of tax.  Therefore so did 

Sole Obsession Limited.  All evasion charges against both you and Sole Obsession 

Limited are proved.  Both you and the company are convicted.  The alternative 

charges against both you and Sole Obsession Limited are dismissed. 

 

 

 

E M Thomas 

District Court Judge 


