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REASONS FOR DECISION OF JUDGE R J EARWAKER  

REGISTRATION UNDER CHILD PROTECTION (CHILD SEX OFFENDER 

GOVERNMENT AGENCY REGISTRATION) ACT 2016 

 

Background 

[1] On 13 January 2017 I sentenced Mr Ofa to 27 months’ imprisonment in 

respect of one charge of sexual conduct with a young person under 16 pursuant to 

s 134(1) of the Crimes Act 1961.  Mr Ofa was also issued with a second warning 

under the three strikes law as he had a previous conviction for aggravated robbery.   

[2] At the time of sentencing I held that the provisions of the Child Protection 

(Child Sex Offender Government Agency Registration) Act 2016 (“the Act”) 

applied. Accordingly, Mr Ofa automatically became subject to registration as 

prescribed by the Act.  Ms Kim had argued that, in the circumstances of this case, the 

Act did not apply but I did not accept that submission.  I therefore explained to 

Mr Ofa his obligations as a registered person on the Child Sex Offender Register.  
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Due to time constraints I indicated that I would provide my reasons for my decision 

at a later date, which I now do. 

[3] The Act came into force on 14 October 2016.  The Act creates a Child Sex 

Offender Register (“the Register”) that is intended to reduce sexual re-offending 

against child victims, and the risk posed by serious child sex offenders.  The Act 

outlines a number of qualifying offences in schedule 2, which are either class 1, 2 or 

3 offences.  The offence to which Mr Ofa pleaded guilty, namely sexual connection 

with a young person under 16 pursuant to s 134(1) of the Crimes Act 1961 is a class 

3 qualifying offence.  If a person 18 years and over is convicted of a qualifying 

offence and sentenced to imprisonment, s 7(1) of the Act automatically makes that 

person a registrable offender.  There is no discretion.   

[4] Ms Kim had accepted that Mr Ofa was a registrable offender pursuant to s 7 

of the Act.  However she argued that an order for registration in respect of an offence 

that occurred on 15 January 2015, prior to the Act coming into force, could not be 

made as: 

(a) Registration constitutes a penalty punishment; 

(b) The defendant’s offending was committed 22 months’ prior to the 

commencement of the Act.  Accordingly imposing a registration order 

would serve as a retrospective penalty; and 

(c) Such imposition would be inconsistent with the New Zealand Bill of 

Rights Act 1990 (NZBORA). 

[5] I note at this point that a registration order, pursuant to s 9(2) of the Act is 

only made if a person is convicted of a qualifying offence and sentenced to a non-

custodial sentence.  If sentenced to a custodial sentence, then the application of the 

Act is automatic.  Ms Kim’s argument was directed towards the Act not applying at 

all. 
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[6] Ms Kim submitted that the Act was inconsistent with s 9, s 25(g) and s 26(2) 

of the New Zealand Bill of Rights Act 1990.  Those sections provide as follows: 

9  Right not to be subjected to torture or cruel treatment 

Everyone has the right not to be subjected to torture or to cruel, degrading, or 

disproportionately severe treatment or punishment. 

 

25  Minimum standards of criminal procedure 

Everyone who is charged with an offence has, in relation to the determination of the 

charge, the following minimum rights. 

… 

(g) the right, if convicted of an offence in respect of which the penalty has been 

varied between the commission of the offence and sentencing, to the benefit 

of the lesser penalty: 

… 

 

26  Retroactive penalties and double jeopardy 

… 

(2) No one who has been finally acquitted or convicted of, or pardoned for, an 

offence shall be tried or punished for it again. 

[7] Ms Kim also referred to s 6 of the Sentencing Act 2002, which states as 

follows: 

6 Penal enactments not to have retrospective effect to disadvantage of 

offender 

(1) An offender has the right, if convicted of an offence in respect of which the 

penalty has been varied between the commission of the offence and 

sentencing, to the benefit of the lesser penalty. 

(2) Subsection (1) applies despite any other enactment or rule of law. 

[8] The Crown argued that registration under the Act does not constitute a 

penalty and accordingly the provisions relied upon by Ms Kim do not apply.  

Is registration under the Act a penalty/punishment? 

[9] Ms Kim makes reference to s 3 of the Act in support of her argument that the 

requirement that Mr Ofa be registered and required to report is a penalty.  Section 3 

of the Act provides as follows: 
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3  Purpose 

The purpose of this Act is to establish a Child Sex Offender Register that 

will reduce sexual reoffending against child victims, and the risk posed by 

serious child sex offenders, by— 

(a)  providing government agencies with the information needed to 

monitor child sex offenders in the community, including after the completion 

of the sentence; and 

(b)  providing up-to-date information that assists the Police to more 

rapidly resolve cases of child sexual offending. 

[10] Ms Kim relied upon Belcher v Department of Corrections where one of the 

issues considered by the Court of Appeal was whether an Extended Supervision 

Order (“ESO”) amounted to a penalty/punishment.
1
  In the Court of Appeal, after 

considering various approaches taken in overseas jurisdictions, the Court concluded 

that the imposition of an ESO was a punishment due to its restrictive nature and 

triggered ss 25 and 26 of the NZBORA.  The Court held:
2
 

 [49] We recognise that the authorities relied on by the Crown could support 

a different conclusion. But, in the end, we have concluded that the 

imposition through the criminal justice system of significant restrictions 

(including detention) on offenders in response to criminal behaviour 

amounts to punishment and thus engages ss 25 and 26 of the NZBORA. We 

see this approach as more properly representative of our legal tradition. If the 

imposition of such sanctions is truly in the public interest, then justification 

under s 5 is available and, in any event, there is the ability of the legislature 

to override ss 25 and 26.
3
 

[11] Ms Kim submitted that given the clear purpose of the Act, which is the 

establishment of the Register to monitor and provide up to date information for the 

police, making Mr Ofa a registrable offender is a penalty/punishment.  She argued 

registration places additional onuses and responsibilities on Mr Ofa that did not 

apply at the time the offence was originally committed.  Ms Kim referred to the 

following: 

                                                 
1
 Belcher v Chief Executive of Department of Corrections  CA 184/05, 19 September 2006. 

2
 At [49]. 

3
 Reference was also made to Morgan v The Superintendent, Rimataka Prison [2005] NZSC 26, 

Davies v R [2011] NZCA 546; and Mist v R [2005] NZSC 77. 
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(a) The Act places an onus on the registrable offender to provide up to 

date information that assists the police. 

(b) Penalties of up to either one year or two years imprisonment are 

imposed for failure to provide the required information. 

(c) The information required is intrusive in nature and imposes 

restrictions on Mr Ofa’s movements. 

(d) Mr Ofa will be subject to reporting for life (although I note Ms Kim 

referred to a 15 year period).   

[12] Ms Kim also referred to the Attorney-General’s report presented to the House 

of Representatives when the Bill was being considered, in support of her argument 

that registration amounted to a penalty.
4
 

[13] At paragraph 2 of the report, the Attorney-General states: 

I have concluded the Bill is inconsistent with s 9 (disproportionately severe 

treatment or punishment and s 26(2) (double jeopardy) and cannot be 

justified under s 5 of the Bill of Rights Act. 

[14] The Attorney-General went on to state, at paragraphs 11 and 27 of the report 

that registration and reporting obligations constitute a punishment for registrable 

offenders.   

[15] The Crown argued that registration under the Act did not constitute a penalty 

for the following reasons namely: 

(a) Registration under the Act is part of the administration of a sentence 

rather than the imposition of a new sentence. 

(b) The result of the Court of Appeal decision in Belcher v Chief 

Executive of Department of Corrections can be distinguished due to 

                                                 
4
 Report of the Attorney-General under the New Zealand Bill of Rights Act 1990 on the Child 

Protection (Child Sex Offender Register) Bill (6 May 2015). 
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the much more restrictive nature of the extended supervision order 

regime considered in that case; and 

(c) The preventive purpose of the legislation. 

[16] I did not find the Crown argument persuasive and consider that being 

designated a registrable offender under the Act does amount to a penalty for the 

purposes of the NZBORA and the Sentencing Act. 

The Application of the NZBORA 

[17] Notwithstanding my finding that becoming a registrable offender constitutes 

a penalty under the NZBORA, I consider that the clear legislative intent of 

Parliament is that the regime applies to everyone sentenced after the commencement 

of the Act, regardless of when the offending occurred.  The Crown argued that the 

statutory wording and legislative intent indicate that the Act will apply to those 

sentenced to imprisonment after the commencement. of the Act even if the offending 

occurred and the charges were filed before the Act came into force.  This conclusion, 

it is argued, is in accordance with the focus of the statutory language in s 7 of the Act 

being on the sentencing process. 

[18] The Crown further submitted that, despite the fact that the Attorney-General 

had highlighted perceived issues with the retrospective application of the Act in his 

report, Parliament nevertheless gave the Act express broad retrospective application.  

In direct response to the Attorney-General’s concerns the Social Services Committee 

stated: 

We consider that the retrospective provisions are necessary to remove the 

immediate risk presented by these previously-convicted child sex offenders.  

We believe these offenders should be subject to the reporting requirements. 

[19] The Crown submitted that it would be absurd if the Register were to apply to 

all those currently serving sentences for qualifying offences committed before the 

commencement of the Act and to those who are in the future charged for historic 

sexual offending, but not those sentenced to imprisonment following the 

commencement of the Act who were charged before the commencement date.  Such 
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a result, the Crown submits would be directly contrary to the express intent of 

Parliament to ensure that recently convicted sexual offenders are covered by the new 

legislation.  The Crown further argue that the intent to cover those offenders can also 

be seen by the breadth of the retrospective application in Schedule 1 of the Act.  Not 

only does it apply to those currently serving sentences of imprisonment but it also 

applies to those on parole or under extended supervision or public protection orders.  

The intent to include offenders whose offending occurred well before the 

commencement of the Act can also be seen by the inclusion of a number of historic 

offences long since repealed in the list of qualifying offences in the Act. 

[20] I accept the Crown submission that there is clear legislative intent in the 

scheme of the Act providing for broad retrospectivity to encompass those earlier 

convicted of qualifying sexual offending.  There is no other tenable interpretation 

than that s 7 applies to all those sentenced to imprisonment for a qualifying offence 

after the commencement of the Act, regardless of when the offence was committed 

or when they were charged with the offence.
5
 

[21] It follows that s 4 of the NZBORA requires that Parliament’s intended 

meaning must be followed and the Act applies to Mr Ofa. 

The Application of s 6 of the Sentencing Act 2002 

[22] Dealing specifically with s 6 of the Sentencing Act, the Crown submits that 

the clear and recent intention of Parliament addressed in s 7 of the Act must prevail 

over the earlier general warning of s 6 of the Sentencing Act.  Reference was made 

to the Court of Appeal decision in R v Pora.
6
  In that case the Court was required to 

resolve the conflict between the predecessor to s 6 of the Sentencing Act 2002 (of 

largely similar effect to s 6), s 4(2) of the Criminal Justice Act 1985, and s 2(4) of the 

Criminal Justice Amendment Act (No. 2) 1999 which provided for retrospective 

application of minimum periods of imprisonment to offenders convicted of serious 

offences involving home invasion.  Section 2(4) stated that the relevant provision 

“applied in respect of making of any order under that section, on or after the date of 

                                                 
5
 A similar conclusion was reached with regards to the retrospective application of s 8 of the Parole 

Act 2002 to offenders sentenced before the commencement of that Act. See Morgan v The 

Superintendent, Rimataka Prison [2005] NZSC 26 at [6] per Elias CJ. 
6
 R v Pora [2001] 2 NZLR 37. 
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commencement of the section, even if the offence concerned was committed before 

that date.” 

[23] In the end, the Court did not have to resolve the conflict completely due to 

concessions made by the Crown.  However, six members of the seven member Court 

did discuss the conflict between the two provisions at length.  Elias CJ, Tipping and 

Thomas JJ would have held that the earlier general provision prevailed over the later 

inconsistent provision as: 

(a) The language of s 4(2) indicated that it was the dominant provision. 

(b) Such an interpretation was supported by s 6 of the NZBORA and 

common law presumptions against retrospectivity. 

(c) The general interpretive rule of thumb for implied repeal does not 

prevail over statutory directions in s 7 of the Interpretation Act and s 6 

of NZBORA. 

(d) If it wishes to restrict a general expressed right in s 4(2) Parliament 

needed to provide so more clearly.   

[24] However, in applying traditional rules of statutory interpretation, Keith, Gault 

and McGrath JJ, held that Parliament’s clearly expressed intent in specifically 

providing for retrospectivity must be given effect to. Therefore the latter specific 

provision took precedence over the earlier general one.  They stated that:
7
 

[116] We do not deny of course that s 2(4) of the 1999 Act, as we interpret 

it, is a serious breach of a fundamental rule of our legal and constitutional 

system and of New Zealand's international obligations. We agree that we 

should strive to interpret legislation consistently with that fundamental rule: 

principle, the presumption about interpreting legislation consistently with 

international obligations, the strong wording of s 4 and the direction in s 6  

of the Bill of Rights all require that. But Parliament's words and purpose are, 

we consider, so plain that we do not think that the breach can be removed by 

judicial interpretation. Rather, to return to the Solicitor-General's statement 

made to the Court (para [63] above), the matter is for the Government and 

Parliament to resolve. 

                                                 
7
 At [116]. 
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[25] The seventh member of the bench, Richardson P, declined to express a view 

on this point as it was not necessary for the disposition of the appeal.   

[26] I agree with the Crown submission that the approach of Keith, Gault and 

McGrath JJ represents the orthodox position and should be followed.  When 

interpreting this Act, Parliament has, in this case, as in Pora expressed a clear intent 

in later legislation that should be given effect to over the earlier general provision in 

s 6 of the Sentencing Act 2002.
8
 

Is the regime disproportionally severe under s 9 of the NZBORA 

[27] As referred to earlier, Ms Kim also submitted that the regime was in breach 

of s 9 of the NZBORA as it is disproportionately severe.   

[28] In support of this submission, Ms Kim referred to the Attorney-General’s 

report to Parliament where he concluded that the Bill was “disproportionately 

severe” due to the possibility of lifetime reporting obligations without the potential 

for review.
9
  However, as pointed out by the Crown, in response to the Attorney-

General’s concerns the Social Services Select Committee suggested an amendment 

to the Bill to include a provision allowing an offender subject to lifetime reporting 

obligations to apply to the District Court for a review and potential suspension of the 

obligations after 15 years.
10

  As a result, the right of review was included in s 38 of 

the Act as enacted.  In addition, the legislation also contains other review and appeal 

procedures.  Section 9(6) of the Act gives a person who is placed on the register as a 

result of the registration order the ability to appeal.  Further, pursuant to s 49 of the 

Act a person may apply to the Commissioner in writing if they believe that they have 

been placed on the Register in error or there has been an error in working out the 

length of the reporting period.  A further final right of appeal to the District Court is 

granted by s 50 of the Act. 

                                                 
8
 The approach of Keith, Gault and McGrath JJ appears to have the support of leading commentators.  

See Burrows and Carter; Statute Law of New Zealand (Fifth Ed, Lexis Nexis, Wellington, 215) at 

484 and Andrew Butler, New Zealand Bill of Rights Act: A Commentary (Second Ed, Lexis Nexis, 

Wellington, 2015) at [7.12.28]. 
9
 Report of the Attorney-General at [21]. 

10
 Report of Social Services Select Committee, 14 March 2016 at [8]. 
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[29] Accordingly, the potential disproportionality that concerned the Attorney-

General has been remedied by Parliament. 

Conclusion 

[30] For the reasons stated above, in my view the clear legislative intent of 

Parliament is that the regime applies to everyone sentenced after the commencement 

of the Act, regardless of when the offending occurred.  Accordingly, the liability to 

be registered under the Act was automatically triggered by Mr Ofa being sentenced 

to a term of imprisonment for a qualifying offence and he is therefore a registrable 

offender. 

 

 

 

R J Earwaker 

District Court Judge 


