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NOTES OF JUDGE B A MORRIS ON SENTENCING

  

 

Charges and Facts 

[1] NZ Forest Logistics pleaded guilty to failing to take all practical steps to 

prevent its employee being exposed to hazards while cable harvesting with a 

bulldozer.  The maximum penalty for that offence is $250,000. 

[2] As to what occurred, the company manages forests and the harvesting of 

them.  Mr Terry was one of the 18 employees employed in the harvesting operation.  

On 15 February last year, he was driving a bulldozer that had the appropriate roll 

cage and the appropriate safety belt, which he had on.  But he was reversing up a 

track, driving during the cable harvest operation, on a slope with a steep side on one 

of the sides.  In addition, the bulldozer had to operate relatively close to the edge, as 

there was slippage onto the track.  There was slippage on the top coming down, and 



 

 

there was slippage on the outer side of the track making it narrower.  That is not to 

say that the track was one that the company could not use; it could.  And the track 

was not made or maintained by the company, either.  But what that did mean was 

that where the track had been narrowed, there was extra need for caution, there was 

extra need for a plan to ensure that hazard was appropriately managed and that the 

driver was appropriately trained for it. 

[3] The gradient of the track was some 22 to 26 degrees.  That was in excess of 

the 11 percent required for a site-specific hazard control procedure for vehicles such 

as bulldozers, and this company did not have one.  Nor, in fact, did Mr Terry have 

the appropriate unit standards to operate such a machine in the forest in the 

circumstances, nor was he deemed to have it as a result of documentary evidence of 

a stepped sequence of supervision and training. 

[4] He was not, however, a person who was driving bulldozers for the first time.  

He had been with the company for some nine months and, under supervision, had 

experience in this area.  He was also not a person unaccustomed to the forestry 

world, he having been, at the age of 22, employed in it for some seven years, 

commencing at the age of 15. 

[5] What happened on the actual day was that Mr Terry got to the top of the 

track, turned to talk to someone, and the bulldozer rolled off the relatively narrow 

track down some 60 metres steep bank before it came to a halt.  Mr Terry probably 

has the roll cage and the safety belt, I imagine, to thank for the fact that he was not 

killed and was not injured more severely than he was.  But certainly, the injuries he 

received were serious enough.  He had a fractured back, fractured hip, and very deep 

lacerations in total requiring 140 stitches during a five hour operation, and he could 

not walk for a period of six weeks. 

[6] The steps that the company accepts that it failed to take to keep Mr Terry safe 

from this hazard of the bulldozer on these tracks were, firstly, not to ensure that 

Mr Terry had, in effect, the appropriate training or qualification for it; that is, that he 

did not have the requisite unit standards, he did not have the requisite documented 

supervision.  The defence point out that Mr Terry nevertheless had much experience 



 

 

in this and may have been able to have got the standards or may have been able to 

have been documented to the required standard.  But, there is no evidence that is 

actually the case on the day.  It was incumbent on the company to ensure, in a 

regimented way, that Mr Terry either had those unit standards or they had 

documentary evidence of the specific training and supervision that he had 

undergone. 

[7] Secondly, the company had an obligation to have a specific hazard 

management plan for the operation of the bulldozer in these circumstances.  These 

were particularly adverse circumstances, where there was a relatively narrow track 

and a relatively steep slope and, of course, a very heavy vehicle in the form of a 

bulldozer. 

Reparation 

[8] What I have to determine is what is the appropriate reparation, what is the 

appropriate fine, and then consider whether the combination of those is 

disproportionate to this company’s overall culpability. 

[9] I turn first to the important issue, that of reparation for the injured employee. 

[10] I take into account the victim impact statement, the extent of the injuries and 

the necessary emotional impact that that must have on someone, and comparable 

cases. 

[11] These were significant injuries, and whilst this is not to compensate someone 

for the physical injuries, it is the injuries themselves which consequently cause 

emotional harm.  By necessity, injuries as grave as these must have had an impact on 

the employee and his partner, who cared for him for a considerable period of time.  

Mr Terry was a keen motocross rider who raced twice monthly, and he has not been 

able to return to that sporting career as yet.  He has also been told by the specialists 

that he is likely to get arthritis in the area of the breaks – the back and hip – and is 

also likely to have to have further operations. 



 

 

[12] Fortunately, Mr Terry seems to be a robust young man, taking very much a 

Kiwi male approach to the accident.  He simply wants to forge ahead.  He holds no 

grudge against the company and its directors; they are on very good terms.  He does 

not blame them and, indeed, blames himself.  That stoicism, however, does not 

remove, of course, the fact that by statute and by good sense and policy, it is an 

employer who is required to look after employees, rather than them being just left to 

look after themselves. 

[13] I do, as the defence encourage me to do, focus on the emotional harm.  That 

can mean, of course, that a stoic person with greater injuries should receive less than 

someone with lesser injuries and lesser steely determination.  Sensibly, however, as I 

have said, notwithstanding the stoicism, the underlying pain, the underlying and 

enduring consequences must be looked at in assessing what is in reality the 

emotional harm to someone.  I do take into account, however, Mr Terry seems to 

have suffered this with a good deal of mental grit. 

[14] I have considered, as counsel have asked me to do, the cases, to make sure 

that there is a general consistency and fairness between others who suffer similar 

emotional harm.  That is a difficult task as, of course, that type of factor must 

necessarily be very individualised. 

[15] I have considered, however, in the end, that the appropriate figure for 

reparation is $35,000.  I note that that looks suspiciously like I have doubled and 

halved the amounts that have been recommended by each side, but I can give cause 

for comfort to counsel that it is, in fact, an analysis of the cases that have led me to 

that view.  It seems to me that is the appropriate midpoint when I look at the cases 

that I have been referred to. 

Economic Loss 

[16] Insofar as economic loss is concerned, there is no quibble with this company, 

who is prepared and happy to pay the amount of $1,910 that has been caused and, 

indeed, I think they have already made some contribution toward Mr Terry’s loss 

through ACC in any event. 



 

 

Fine – Offence 

[17] Insofar as the fine is concerned, I have to look at the offence itself before 

turning to matters personal to the company.  The condition of this track meant it was 

important to ensure that Mr Terry was adequately trained and adequately qualified in 

a way that could be seen by authorities as well as in reality.  It was important to have 

an identification hazard plan in relation to that potential risk of rolling, and that the 

plan be known by Mr Terry.  It must be obvious that if a bulldozer, at the weight it is, 

is to roll down a steep bank, then significant injuries or worse can occur; and, 

indeed, significant injuries did occur.  Work close to a steep edge while reversing 

with a rope attached was an obvious hazard. 

[18] I take into account insofar as the training is concerned, however, that the 

company knew that Mr Terry had previous experience, up to nine months.  This was 

not a situation where he was out there for the first time.  And whilst the employer 

was not there right beside him, they were certainly out working in the general area. 

[19] I note, too, insofar as what the company has done, is it has sensibly and 

responsibly provided good equipment.  This bulldozer had a roll cage.  It had a 

safety belt, and Mr Terry was using it.  In addition, there were meetings in the 

morning to identify and talk through the risks.  I accept what the prosecution says:  it 

does not remove the obligations to take all reasonably practicable steps.  But, it 

nevertheless is a step that this company had taken. 

[20] I also take into account as to the extent of the departure, that there were no 

specific track requirements in this situation.  Though clearly, with a track like this, 

care was required. 

[21] The most similar cases, in my view, to ensure comparability, to ensure 

consistency with others, are, as counsel have identified, WorkSafe New Zealand v 

Mangorei Sawmill Limited
1
 and Department of Labour v Taranaki Civil Construction 

Ltd & Harris
2
, where in both the fines were $70,000.  I accept, however, the defence 

                                                 
1
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submission that each of those cases reflected a greater departure from the required 

standards than this.  In Mangorei there was no roll cage, no belt, and there was a 

creating of a new track rather than simply movement on an existing one.  There were 

no meetings, as there was with this company had; there was simply an individual 

ticking boxes on a form himself, without any meeting with others, and that box 

ticking seemed to be in a perfunctory way.  This company had real meetings with 

real people. 

[22] Insofar as the Taranaki case is concerned, again, that was a case of a 

bulldozer being used to excavate a path which, in my view, must create greater 

dangers than travelling along an existing one. 

[23] I therefore accept the defence submissions that the starting point for the fine, 

compared to those cases for assistance, is in the order of $60,000. 

Company - Personal 

[24] I now turn to the company itself, as to whether that starting point for the 

offence should go up or down.  There is no reason for it to go up insofar as the 

company is concerned.  All the factors lead to the fine going down. 

[25] This company was fully cooperative with this investigation.  They are a 

careful company with their compliance, not a health and safety “cowboy” company.  

It has no previous defaults in the area of occupational safety and health.  It has no 

previous convictions.  That good track record in this area comes to assist it today.  

[26] It has already responsibly assisted Mr Terry.  Its directors are very remorseful 

for what happened.  And the good relationship and co-operation between employer 

and employee is reflected, I think, in the victim impact statement that Mr Terry has 

filed and in the fact that he wished to return to work as soon as possible and held no 

grudge against this company. 

[27] Too, the company has been responsible in ensuring it has insurance for 

reparation.  In that way, it knows it will be able to pay a bulk figure immediately to 



 

 

any employee who is hurt.  And that responsible move by the company should be 

acknowledged as well. 

[28] I discount the fine because of those features in the company’s favour to 

$42,000, which brings me to the last discount, and that is for plea. 

[29] This company stands up and accepts immediate responsibility for its 

shortcomings.  It has pleaded guilty at the first opportunity.  That means the State is 

not put to the expense of a trial.  It means that Mr Terry and others do not have to 

give evidence.  And it means the company has to stand up and accept responsibility 

and cannot hide behind claims of false verdicts. 

[30] For all those reasons, I consider a significant discount should be granted to 

the company, and I reduce the fine to $31,000. 

Adjustment 

[31] When I stand back and I look at the fine, the emotional harm reparation, the 

financial reparation, and consider whether that is out of proportion to the company’s 

overall culpability in this charge, I consider it is not.  And therefore, there is no need 

for adjustment. 

[32] Finally, I thank each of the counsel for their assistance through this path of 

legislation and the facts of this case. 

 

B A Morris 

District Court Judge 


