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NOTES OF JUDGE J D LARGE ON SENTENCING

 

 

[1] Corboy Forestry Management Ltd (In Liquidation) has pleaded guilty to a 

charge of being an employer failed to take all practicable steps to ensure the safety of 

its employee namely Billy Joe Rangati Floyd while at work in that it failed to take all 

practicable steps to ensure he was not exposed to hazards arising out of forestry 

excavations in his place of work.  The company pleaded guilty to that although as I 

look at the charging document I do not see a plea.  Guilty plea entered in writing 

recorded formally today.   

[2] I note that the charging document first call was 29 September.  There have 

been two administrative adjournments until the sentencing hearing today.  In the 

interim as Mr Beadle has just pointed out to me the plea of guilty was entered in 

writing on 25 October.  I note that because that will mean that the defendant 



 

 

company is entitled to the full discount under Hessell in relating to an early guilty 

plea.   

[3] By way of background I read the summary of facts.  Corboy Forestry 

Management Ltd, I will call from now on Corboy, is a forestry harvesting company 

and was placed into liquidation on 4 July 2016.  Billy Joe Floyd was an employee of 

Corboy and had been working for Corboy for 18 months at the time of his accident, 

he having had over 20 years’ experience of working in the forestry industry.  Rick 

Davies was the foreman of Gang 2, one of Corby’s forestry crews.  He had been 

working for Corboy for two years at the time of the accident but had 20 years 

forestry experience.  Geoffrey Wade was the head breaker-out of Gang 2.   

[4] Corboy had been engaged by Tempest and Associates Forestry Ltd to harvest 

timber in the Ongarue forest not far from Taumarunui.  The contract for provision of 

logging services in the forest was first signed by the parties in February 2014 and the 

company Corboy had worked for Tempest in the forest on and off since March 2014.  

Corboy used a combination of cable logging and ground based extraction methods 

for harvesting the wood in the logging operation.  The area harvested in March 2016 

was step and the terrain was littered with boulders.  The incident occurred on the 

morning of 3 March when Gang 2 was clearing a stand of trees at the top of a hill in 

the forest.  The gang had been extracting logs using an excavator with a grapple.   

[5] A number of tracks had been cleared through the site making access to the 

logs possible.  Mr Davies decided that it would be quicker and safer to extract the 

last six to seven logs closest to the top of the hill by using a long strop and pulling 

the logs with a Hyundai excavator.  This method is known as ground based 

extraction.  Mr Wade would run the strop down the hill, hook up a log and then radio 

Mr Davies.  Mr Davies who was operating the excavator would then either reverse 

the excavator or slew the boom around and pull the log up the hill.  Mr Wade would 

retreat out of the area before the log was moved.  Once the log was at the top of the 

hill Mr Davies would pick the log up with the grapple.  At this time Mr Floyd was 

working independently operating a Catepillar 525B skidder dragging the logs from 

the hilltop where Mr Davies was stacking them and dragging them downhill to the 

skid site.   



 

 

[6] Mr Floyd was travelling on a 20 minute loop track that ran along the bottom 

of the extraction area around 72 metres from where the excavator was operating.  

During the extraction of a log the strop became entangled in some whitey wood 

which is the scrub that had been growing in cracks of a rocky outcrop.  As that 

whitey wood was dragged out of the cracks it dislodged a large boulder weighing 

approximately 9.5 tons which rolled down the hill.  The boulder collided with the 

skidder being operated by Mr Floyd just in front of the cab.  The skidder rolled end 

over end down the slope until it came to rest down around 15.5 metres from the track 

where it had been operating.  Mr Floyd who was wearing a seat belt was found 

hanging upside inside the cab of the skidder and bleeding from his nose, ears and 

mouth.  The harm Mr Floyd suffered included a large laceration to the top of his 

head, multiple facial fractures and severe nerve damage to his face.  At the time of 

the injury the left side of Mr Floyd’s face was paralysed and his hearing was 

impaired by the bleeding in his ears.   

[7] On investigation it was revealed that the boulders strewn throughout the 

entire forest area for several kilometres on either side of the extraction site was a 

hazard.  Rock bluffs had been identified by Corboy and Tempest in its pre-operation 

physical hazard identification under Hazards to be Managed by the Contractor.  The 

control listed was extra care breaking out.  The rock bluffs and boulders strewn 

throughout the site created a hazard of material being dislodged during extraction.   

[8] The track that Mr Floyd had been operating the skidder was 4.5 metres wide 

and approximately 60 metres from Mr Davies’ excavator.  The excavator could not 

be seen from the track.  The boulder had dislodged from a rocky outcrop around 

25 metres from where the excavator was working.   

[9] Corboy had not ensured that Mr Floyd was part of the communication 

between Messrs Davies and Wade.  Consequently Mr Floyd did not know when the 

extractions were actually taking place.   

[10] An investigation followed when Worksafe was notified of the accident on 

3 March and they attended on 4 March.  There was identification of the danger area.   



 

 

[11] Breaking out is recognised as one of the most hazardous operations in 

forestry.  The defendant had not established safe operating zones in the harvesting 

year for use during breaking out.  Consequently Mr Floyd was working downhill and 

directly under the extraction operation being carried out by Messrs Davies and Wade 

and was at risk of being struck by material lodged during extraction.   

[12] The defendant should have established a safe zone which could have been 

marked out using flags or cones.  This would have identified a zone where Mr Floyd 

could retreat during the extraction operation.   

[13] The communication that had been set up did not include Mr Floyd.  It was 

solely between Messrs Davies and Wade.  Mr Floyd was not therefore aware that the 

extraction was taking place and he was unable to retreat to a safe position.  The 

defendant should have provided an effective means of communication.   

[14] The Standard and Guidelines section, ss 8 to 10 of the Health and Safety 

Employment Act 1992 outline a hierarchy of controls that must be used when a 

significant hazard has been identified.  The hierarchy consists of three steps, 

eliminate, isolate or minimise the hazard.   

[15] Chapter 12 of the Approved Code of Practice (ACOP) for Safety and Health 

and Forestry Operations in December 2012 refers to breaking out in ground based 

extraction operations as follows:  

 Before signalling the extraction machine operated to break out, the breaker 

out (S) shall retreat to a safe position that is clear of material likely to be 

dislodged during extraction.   

[16] The Best Practice Guidelines, Safe Retreat Positions in Breaking Out, 

Worksafe July 2014 refers to a ‘danger triangle’.   

[17] The danger triangle is a map of cable locking operation establishing red, 

orange and green zones to show where workers need to retreat to during extraction.  

Red zones are the most dangerous; directly below the extraction machinery; orange 



 

 

zones are medium danger and green zones are safe although a safe retreat distance is 

still required.   

[18] Corboy’s operation was a ground based extraction operation rather than a 

cable logging operation and the zones are not a requirement of ground based 

extraction operation.   

[19] However, the ground based extraction was analogous to a cable logging 

operation in that: 

(a) The terrain was steep. 

(b) The terrain was littered with debris namely rocks which could be 

dislodged during extraction. 

(c) Mr Floyd was working directly downhill from the extraction operation 

at the top of the hill. 

(d) There was no line of sight between Mr Floyd and the extraction 

operation.   

[20] By reference to the danger triangle map Mr Floyd was operating in the 

orange zone.  Corboy had not planned the work or considered a safe retreat zone for 

its employees to retreat to during extraction.  At the time of his accident Mr Floyd 

was working directly downhill from the extraction operation.   

[21] Chapter 12.1 of the ACOP states that all ground based extraction operations 

shall have an effective and established communications system.  All workers in the 

operation are required to be familiar with a communication system used in their 

workplace.  Mr Floyd had no way of knowing when extraction was taking place.   

[22] As an employer the defendant company was obliged to take all practicable 

steps to ensure the safety of its employees while at work pursuant to s 6 Health and 

Safety and Employment Act 1992.   



 

 

[23] The defendant failed to take all practicable steps to ensure employees safety 

in that it failed to: 

(a) Mark out a safe area and ensure it was used; and 

(b) Provide its employees with an effective means of communication. 

[24] Immediately following the accident the defendant introduced a new policy 

where no work is to be carried out uphill or downhill to other work activities in the 

same area.   

[25] The defendant company ceased trading in July 2016.   

[26] The defendant company had co-operated with Worksafe New Zealand 

throughout the investigation of the incident and had not previously appeared before 

the Court on health and safety matters.   

[27] That was important to read out Mr Floyd so that you know each one of the 

issues that are important have been taken into account and it is that summary of facts 

that the defendant company has pleaded guilty to and it is on the basis of that 

summary of facts that I impose the sentence. 

[28] I am obliged to both counsel for their submissions and setting out very clearly 

their respective positions.   

[29] I am required when imposing a sentence to be aware of and apply s 7 and 8 

Sentencing Act 2002.   

[30] Here Worksafe submits that there is a need to prioritise the accountability, 

responsibility and deterrence and to provide for the interests of victims and provide 

reparation for harm done by the offending.  

[31] Mr Beadle helpfully advised that the prosecution in its submissions set out 

the appropriate approach to sentencing in health and safety prosecutions and that is 

the Department of Labour v Hanham Philp Contractors Ltd (2008) 6 NZELR 79.  



 

 

That approach has been routinely followed by all Courts for health and safety 

sentencings.   

[32] The sentencing process involves three main steps: 

1. There is the assessing the amount of reparation;   

2. Fixing the amount of the fine; and  

3. Making an overall assessment of the proportionality and the 

appropriateness of the total imposition of reparation and the fine.    

[33] Reparation and fine serve discrete statutory purposes and both should 

ordinarily be imposed but where there is a lack of financial capacity and there is no 

ability to pay both fine and reparation, reparation is to receive priority.   

[34] In this case given the evidence which has been supplied by way of affidavit 

the company has no ability to pay a fine.  I was helpfully provided with a 

memorandum dated 9 November 2016 which confirmed that there is the ability to 

meet reparation because there is an insurance policy which responds to an award of 

reparation subject to deduction of an excess.  The fact that there is an insurance 

company involved is irrelevant in assessing the amount of reparation and I make that 

very clear at the outset. 

[35] The financial position of the company is advised to the Court by way of an 

affidavit from a Damien Mitchell Grant who is an insolvency practitioner in 

Auckland and who confirms in his affidavit that there are unsecured creditors in 

addition to secured and preferential creditors.  The unsecured total $258,340.52.   

The total debt is some $431,000.   

[36] The prosecution have asked the Court to make an assessment of a fine as part 

two of the process, not because there is any capacity for the defendant company to 

pay the fine but for educative purposes for the future.   



 

 

[37] Initially I had expressed a view that that was perhaps academic but having 

heard submissions I think it is appropriate for me, following the emotional harm 

assessment which I am about to embark on to make a finding in respect of a fine 

which I would have imposed if the company had been in a financial position to meet 

that penalty.   

[38] In assessing reparation under s 32 Sentencing Act I have to consider what 

loss has been suffered by Mr Floyd.   

[39] There were four specific areas, two of which are agreed between the defence 

and prosecution.   

[40] The first amount is $352 being the accommodation cost, prescription, parking 

and the like.   

[41] The second amount being the net financial loss up to today of $5658.51.   

[42] The third area of potential loss related to the hearing aid and I was provided 

from the prosecution with a schedule of four quotes.  The first shows a credit 

because ACC will pick up the whole tab.  The second midlevel technology shows an 

additional cost to what ACC will meet of $256.57.  The third shows an even better 

system or higher grade system hence an additional cost in addition to ACC of 

$1922.07 and the final quote is the high end hearing aid which after ACC payments 

would require an additional $1872.07.   

[43] The difficulty I have in looking at that is endeavouring to determine which of 

those four is appropriate to award.  I do not think in the absence of actual cost 

incurred that I can effectively guess as to which one is the most appropriate.  Part of 

me would like to say yes it is appropriate and it should be the best one but I am 

conscious that that might not be the one that is sufficient and appropriate and that 

would be unfair on the defendant.   

[44] The forth area not agreed to is the dental potential.  ACC will cover some 

$3000 of dental work but if there is higher-end dental work required by way of 



 

 

implants as opposed to dentures or plates then the cost would be well in excess of 

what ACC will meet and there would be I think an actual cost of $8000.00 or 

thereabouts.  Option one is a total cost of $2900.  Option two is a total cost of 

$8500.00.   

[45] Neither of those costs have been incurred and again I am left in a similar 

situation in the absence of an actual cost the Court cannot make an award and that 

must be put to one side. 

[46] That, however, leaves the issue of emotional harm.   

[47] In short the prosecution seeks an end award of $45,000.   

[48] The defence argue that the amount that should be awarded under this head is 

$25,000.   

[49] Before embarking on the exercise of determining which of those two or what 

figure of emotional harm is appropriate, it is important that I remind myself of the 

comments made by Mr Floyd in his victim impact statement.  I am not going to read 

it out in full.   

[50] It clearly affected Mr Floyd when he commenced reading it to me at the 

beginning of the sentencing process.  I do not wish to put him through that same 

stress but I do need to highlight a number of issues which have a real influence on 

me in the amount I am about to award.   

[51] I am conscious of the physical difficulties Mr Floyd faces.  He cannot eat 

properly.  His left side of his face is paralysed to a degree.  He has no fluid in his left 

eye which causes dryness and of course is scratchy.  He could not close his left eye 

when he left hospital and the wind and sunlight caused him pain and he physically 

had to move his left eyelid down to close it.  He found it difficult (and the way I 

understand his victim impact statement) still does find it difficult to socialise because 

of his inability to eat in the way he could prior to the accident.  He felt bones 

crunching whenever he moved his mouth or jaw.  He constantly spat out black blood 



 

 

for three months and could not blow his nose.  He acknowledges and very fairly that 

the left side of his face has improved but as he says you can still see that something 

is not right.  That is something that Mr Floyd will continually have to live with.  

[52]  In addition he has had the physical injury of the damage to his teeth where 

his bottom six teeth have died.  There has been ongoing pain in relation to that.  

There is no specific amount available but what is very clear is the emotional harm 

and the effects of his having to squeeze pus out of dying teeth every second day 

which he says is foul.  That he says has been an ongoing matter and it has not cleared 

up.  His taste for food is not the same and he needs to drink something when eating 

so it will not get stuck.   

[53] In addition there is the limited hearing and the effect that has had on him.  He 

is effectively deaf in the left ear and he said his children worry about him when he is 

out because they do not know whether he is going to hear traffic coming and he says 

he has had a couple of close calls.  There is the ongoing issue there.   

[54] He had also the fractures to the base of his skull and the requirement for a 

neck collar.  He was in hospital for 12 days.  He has been exercising he says and that 

is to his credit but he still says he has dizzy spells and has to stop.  He has been 

fortunate in that ACC has been in his words, “very good to him.”  But there is a limit 

to what ACC can do.   

[55] Now of course emotional harm is not to fill up any gaps that have been 

created by the lack of evidence about actual dental bills or actual hearing aid costs 

but I do need to take into account the effects this accident has had on Mr Floyd and 

the way it has changed his life.   

[56] He still finds it depressing to know that he looks different.  He finds it 

embarrassing when he eats in front of people and he notices that people stare.  He 

now cannot do things he used to love doing, hunting and fishing as he is afraid of 

falling over and hurting himself.  He has not been able and probably will not be able 

to pursue his career with logging.  He has been a logger for many years and he was 

looking to achieve his national certificate.  He wanted to be an excavator grapple 



 

 

skidder operator but in his words he “feels lost”.  He does not know what is going to 

happen in the future.  None of us do.   

[57] The difficulty of course is that there is no clear formula in assessing 

emotional harm.   

[58] It would be very easy to say that because of factors A through Z you are 

therefore entitled to Y number of dollars.  That cannot happen because it would be 

wrong and does not allow for particular personal circumstances to be taken into 

account.   

[59] Mr Beadle in his submissions acknowledged that there is a net top up figure 

of $145.09 per week as ACC will continue only to pay the 80 percent of his past 

earnings until he commences work again.   

[60] The Prosecution argue that there should be the ability of the Court to order a 

top up reparation but the difficulty I have there is I do not know how long the piece 

of string is and how long or how many weeks should be ordered. 

[61] It is in the interests of everybody to have the matter determined today, not to 

wait until Mr Floyd gets back to work and then be able to do the mathematical 

calculation.   

[62] No matter what amount of emotional harm payment I order to be paid today, 

it will not be sufficient to put Mr Floyd back to where he would have been had the 

incident not occurred.   

[63] Both counsel have referred me to three cases particularly Worksafe 

New Zealand v Richdale, CMP Canterbury and Hao.  They are particularised in the 

prosecution’s submissions.   

[64] Mr Beadle in his submissions argues that of the three cases the appropriate 

one that should be adopted is Richdale where the District Court awarded $25,000 

emotional harm.  That was as recent as July of this year where District Court 

Judge Neave considered when looking at two other cases Worksafe New Zealand v 



 

 

Waikato Institute of Technology where a 19 year old had a fractured pelvis, fractured 

right elbow, was in a wheelchair for four weeks, seven days in hospital and had 

heavy scarring.  An award of between $20,000 to $30,000 was appropriate but then 

in the other case referred to in paragraph 20 of Richdale there is Worksafe v Southern 

Aggregates where a 61 year old was awarded $20,000 for emotional harm after 

suffering a fall of 1.47 metres, a skull fracture, concussion, brain haemorrhage and 

bruised hip.  He returned to work after seven months.   

[65] Mr Beadle invited me to adopt a similar reasoning to Judge Neave who, and I 

paraphrase, took the middle ground between the $20,000 and the $30,000 in respect 

of those two cases.   

[66] Mr Beadle argued that in Richdale was a traumatic brain injury with frontal 

and temporal lobe contusions, a skull fracture and fracture of the spacular.  Also 

there had been a fractured vertebra and although there was no major lasting damage, 

he had suffered tiredness, confusion and disorientation, memory loss, personality 

changes as well as a treatment process in terms of the medication and the pain and 

suffering during his recuperation.   

[67] Mr Beadle argues I should adopt the same level of emotional harm being 

$25,000 because he says that the effects on Mr Floyd here are similar and closer to 

the injuries and experiences of the victim in that matter and I should not adopt the 

prosecution’s approach of $45,000. 

[68] When I initially read the materials which were helpfully provided well in 

advance I felt real sympathy for Mr Floyd.  What I took some comfort from was that 

there will be an immediate ability for emotional harm to be paid within a 28 day 

period.  Mr Beadle has nodded assent.   

[69] As I said before no matter what amount I award it will not be enough.   

[70] The other cases referred to me by the prosecution of Worksafe v CMP and 

Worksafe v Hao are not really on fours.   



 

 

[71] In Hao the defendant company made an immediate offer of $80,000 which 

was accepted by the victim.  Here there is no acceptance of the offer made by the 

defendant through counsel.   

[72] The other case of CMP was $60,000.  In that case the victim was a young 

man who’s study and his ability to maintain his study was unclear at the time of 

sentencing.  There had been $12,000 paid by the defendant there so the $60,000 was 

reduced accordingly by $12,000.   

[73] In this case given the ongoing effects to Mr Floyd, taking into account all of 

the factors I am obliged to, his worry  for his children, his inability to do what he 

used to do, hunting, fishing, his social difficulties, his flashbacks about the event, I 

think an award in excess of $25,000 is appropriate.   

[74] I do not however go as high as the prosecution would seek $45,000.   

[75] Prior to hearing submissions I had a figure in my mind but following 

submissions and more importantly after hearing from Mr Floyd I assess the 

emotional harm and order that payment be made to him of $35,000 together with the 

two amounts I have referred to, the consequential loss of $352 and the financial loss 

of $5658.51.  I have not done the mathematics but I think the total is approximately 

$41,000 or thereabouts plus or minus some dollars and cents.   

[76] As I have said I think twice now, no amount of money will put Mr Floyd 

back to where he was.  All one can hope is that that will in some way assist him to 

deal with what he has now got to deal with.  That ends part one of the proceedings. 

[77] The second step is to assess what level of fine would be appropriate.  I do not 

intend in the circumstances to go to the third step because I think that is an academic 

exercise and is unnecessary given there is no ability for the company to be asked to 

pay the total of the amounts or a proportion thereof so I will stop at the end of stage 

two.   



 

 

[78] In assessing the fine I have to take into account the industry standard and the 

practice and I have to take into account what the defendant has done.   

[79] Worksafe in its submissions both in writing and orally have identified and 

argued that the culpability factors are that firstly, the defendant should have marked 

out a safe area where Mr Floyd could retreat during the extraction operation which 

would have ensured he was not working directly under the extraction operation 

while breaking out work was being carried out.  Secondly that it should have 

provided its employees with an effective means of communication so that Mr Floyd 

was aware when extraction was taking place.   

[80] Also it was argued that the nature and seriousness of the risk cannot be 

understated as breaking out is recognised as one of the most hazardous operations in 

forestry and the risk to people working below in extraction operation is well known.  

I acknowledge that the harm suffered by Mr Floyd was significant and could have 

been fatal.  Fortunately for everybody it was not fatal but nevertheless there was 

significant harm.   

[81] The area of real difference between the defendant and the prosecution relates 

to the departure from the industry standards.   

[82] I now know a lot more about ACOP than I did before.  I do not profess to 

know it all and I think it would take a long time to gain sufficient expertise to speak 

with any great authority.  But what struck me when I was reading the materials was 

the obvious shortcomings in the defendant’s actions.   

[83] Mr Beadle in his submissions made it really clear that contractors, forestry 

industry and the like, follow the Code of Practice very clearly.  What seems apparent 

here is that the Code of Practice is not the” be all and end all” so to speak and does 

not cover every possible eventuality.   

[84] It sets out from my understanding from Mr Beadle what the practice should 

be.  What contractors should do in respect of each of the two separate logging 

operations.   



 

 

[85] What perhaps it does not comment on and I mean no criticism of the authors 

of ACOP, is that it does not advise contractors effectively to think beyond the square 

and look at what risks there might be, even if there is total compliance with the code 

of practice.   

[86] The defendant company pleaded guilty and acknowledged it was wrong.  It 

will get full credit for that.  What I must do in considering the level of fine to impose 

is where the start point should be.   

[87] There is no difference between Worksafe and Mr Beadle for the defendant in 

respect of the formula that is applied, namely the discount for good safety record and 

the other mitigating factors which is 20 percent and then after arriving at that figure 

the 25 percent discount for the early guilty plea in terms of Hessell.   

[88] The difference between the two parties is the start point.   

[89] Ms Jeffs on behalf of the prosecutor says the start point should be $90,000.   

[90] Mr Beadle says it should be $60,000.   

[91] Both Ms Jeffs and Mr Beadle acknowledge that the middle category of 

Department of Labour v Hanham & Philp which clearly puts it in the range between 

$50,000 and $100,000 so there is common ground there and as I say it is the starting 

point of a difference of $30,000 which is important.   

[92] During Mr Beadle’s argument to me about the two different logging 

operations and the fact that the defendant had been compliant with the code of 

practice, but notwithstanding that was still wrong and acknowledged that wrong.   

[93] I think on the basis of the compliance with the code of practice as it then was 

and I hope it will be amended to include some comment to think beyond the square 

or some appropriate wording that invites people to think beyond the black and white 

letter of ACOP, I think the appropriate starting point is as Mr Beadle has said 

$60,000 and had I been imposing a fine today that would be the starting point I 

would adopt.  After applying the necessary mathematics would come to an end fine 



 

 

of $36,000 plus I would order costs in favour of the prosecution but given that there 

is no money I do not actually impose the fine nor do I make a cost order.   

[94] The only money orders I make are, as I have recorded earlier, in favour of the 

victim Mr Floyd.   

 

J d Large  

District Court Judge 


