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NOTES OF JUDGE G M LYNCH ON SENTENCING

 

 

[1] On 9 December 2016 I sentenced Mr McDonald to a total sentence of 

18 months imprisonment.  Mr McDonald was for sentence on three sets of offending:   

(a)  25 June 2016 assault and assault with intent to injure.   

(b)  24 July 2016 resisting police and assaulting police.   

(c)  3 August 2016 intentional damage and assault.   

[2] The assault with intent to injure was the most serious of the charges 

Mr McDonald was for sentence on and involved him urging his dog to attack the 

victim.  I am not going to repeat what I said in sentencing Mr McDonald on 



 

 

9 December 2016 and the sentencing notes can be made available to the media if 

they wish to see those notes.   

[3] Mr McDonald also faced a charge of owning a dog which attacks.  That 

charge is under s 57(1)(a) of the Dog Control Act 1996 and is punishable by a fine 

only.  I elected to adjourn sentencing on that charge because Mr Bedford argued that 

the dog ought not to be destroyed.  There is essentially a statutory presumption that 

the dog should be destroyed in those circumstances.  If a defendant is convicted 

under s 57 of the Act the Court is obliged to order destruction of the dog unless the 

circumstances of the offence were exceptional and do not warrant the destruction of 

the dog.  Exceptional means unique or special or substantially unusual, although the 

circumstances need not be extreme.
1
 

[4] The hallmarks of cases in which dogs have escaped destruction are very 

responsible dog owners with dogs that are ordinarily controlled who for 

understandable reasons lost control of the dog on a particular occasion.
2
  

Accordingly the dog owner resisting an order for destruction must establish that the 

circumstances were exceptional.  In Halliday v New Plymouth District Council
3
 

Heath J set out a non-exhaustive list of factors that should be considered when 

determining whether the circumstances of the offence were exceptional.  These were 

identified as: 

(a) The nature of the attack (including the fact that injury resulted). 

(b) The owner’s history as an owner of the dog. 

(c) Whether the dog had behaved this way in the past. 

(d) The steps that have been taken by the owner to prevent such an attack 

occurring. 

                                                 
1
 See: Pomana v Police HC Dunedin AP8/97, 8 April 1997; Milner v Hastings District Council, HC 

Napier AP5/04, 1 April 2004; and Halliday v New Plymouth District Council HC New Plymouth 

CRI-2005-443-11, 14 July 2005. 
2
 See:  Snodgrass v Kapiti Coast District Council [2014] NZHC 1333 at [41]. 

3
 Halliday v New Plymouth District Council, above n 1, at [48]. 



 

 

(e) The reason why the steps taken by the owner did not prevent the 

attack on the occasion in question.   

[5] In this case the actions of the owner, that is Mr McDonald, are key.  It is plain 

from the material that I have read, and indeed there is a notation from the police on 

file that while the dog was with them it was perfectly behaved, that the reason the 

dog attacked the victim was through Mr McDonald’s urging of the dog to attack the 

victim.  It seems that this action was out of character for the dog who arguably was 

being protective, in its mind, of Mr McDonald.   

[6] Mr McKenzie addressed me at sentencing and I referred to what 

Mr McKenzie said at paragraphs 31 and 32 of the sentencing notes.  It was 

Mr McKenzie’s opinion that the dog is in fact a dog which can be trusted.  

Mr McKenzie’s opinion, and he has some experience with dogs, is that the problem 

here was the owner not the dog.  Mr McKenzie at my request filed an affidavit for 

today’s hearing.  In the affidavit Mr McKenzie tells me that he is willing to assume 

ownership of the dog and that he believes the incident was one out of character for 

the dog where Mr McDonald had goaded the dog to bite.  It was Mr McKenzie’s 

opinion that it was not in the dog’s temperament to act in this way and Mr McKenzie 

will keep the dog safe from harm or causing harm.  Mr McKenzie knows this dog.  

He regularly walked past the property where the dog was living.  Mr McKenzie 

never found the dog to be a threat to be wary of and says it is not difficult to tell if a 

dog is one to be cautious of, and in his opinion the dog does not fit into that category.  

Mr McKenzie has three dogs of his own.  He has been a registered dog owner for the 

last 30 years or so.  He is authorised to have at least four dogs on his property. 

[7] I am satisfied in the particular circumstances of this case that it is appropriate 

not to order the destruction of the dog.  I find that there are exceptional 

circumstances here.  I acknowledge that the attack on the victim by the dog was 

serious.  I am not attempting to whitewash that.  The photographs show the injuries 

sustained by the victim.  However this is a dog that has not behaved violently in the 

past and the reason for the attack falls at Mr McDonald’s feet.  Mr McKenzie was as 

I have observed has quite some experience with dogs.  I am satisfied that the dog 

will be safe with Mr McKenzie.  Accordingly the order for the non destruction of the 



 

 

dog is made.  The dog maybe released to Mr McKenzie upon change of ownership to 

him.  On this charge then I convict and order Mr McDonald to pay emotional harm 

reparation of $750.  I cancel his fines of $302 to ensure that there is the ability to pay 

that emotional harm reparation on his release from the sentence of imprisonment 

which I imposed on the other charges on 9 December 2016. 

 

 

G M Lynch  

District Court Judge 


