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NOTES OF JUDGE K J PHILLIPS ON SENTENCING 

 

[1] Mr Unahi, you are for sentence before me today on a charge that together 

with others, you being armed as they were, robbed the victim of money and 

cannabis.  You have already heard the basic outline of the summary of facts that has 

led to your appearance in the dock today.  I note you are 20 years of age and can be 

treated as an adult but with some small allowance for your youth.  I note you appear 

in reality as having no prior convictions.  You have “charged” into criminal 

offending at the higher end or getting to the highest possible end of such offending.   

[2] I note, as does Mr Smith for the Crown, that you were the person who woke 

the victim in his house where he lay sleeping in his room.  A place where he was 

entitled to feel safe.  All of a sudden there was a man waking him and pointing a gun 

directly at his head, demanding money and drugs.  The impact of that upon the 

victim is clearly set out in his updated victim impact statement.  He woke up to see a 

male with a gun.  He says: 



 

 

It was demoralising being forced to remain naked throughout the ordeal 

while the male threatened me and searched my room. 

[3] You are not responsible in relation to Mr Davis and the knife being held at the 

victim’s neck but by that time the victim had been traumatised by being woken and 

having the firearm held to his head by you.   

[4] It is accepted by the Crown they cannot prove the operable position or the 

condition of the firearm and therefore the Crown says it is a BB gun.  It was 

inoperable you say but what does that establish?  For the victim it establishes 

absolutely nothing on the day.  It is clear, and you will be sentenced on the basis, that 

the victims thought it was a real pistol, an operable pistol.  You had taken it 

purposely into this house as part of your planning to commit this robbery. 

[5] Mr Smith, for the Crown, has referred me to R v Mako
1
 and the other matters 

that are relevant to the sentencing overall.  I have read carefully what 

Ms Saunderson-Warner, your counsel, put in her written submissions and listened 

carefully to what she has said to me today. 

[6] The summary of facts are accepted by you.  Your use of a firearm is accepted.  

You understand and accept you are to be treated as a principal offender.  Not the 

same position as Mr Heydon.  Ms Saunderson-Warner mentions “modest planning”, 

whatever that might mean.  There was a degree of planning to the extent of where a 

team was organised, vehicles were organised, weapons were organised and you all 

went there.  There was a good deal of planning.  There were more than four 

offenders.  All of you were armed.  It was a residential property.  The victims were 

vulnerable.  You say threats were not made in your presence.  Implicit in holding the 

firearm to the man’s head is a threat.  I do not particularly accept you were unaware 

of or did not hear the other threats that were being made. 

[7] I gave Mr Heydon a sentencing indication.  In that indication, I indicated a 

starting point for the principal offenders of eight years’ imprisonment.  Upon 

reflection, when I re-consider the position, that was extremely merciful as a starting 

point but having adopted it, I hold to it.  Mr Smith, for the Crown, does not seek for 
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me to move away from it.  I understand from what Ms Saunderson-Warner says that 

a starting point of eight years is also accepted on your behalf. 

[8] Where we come to the major differentiation overall is what credits you are 

entitled to receive.  The Crown does not attempt to argue or dispute that you should 

be entitled to a credit for your guilty plea as an immediate guilty plea credit of 

25 percent.  You will receive that credit.  Mr Smith says for youth and good 

character, you should be allowed a further 10 percent for that factor.  

Ms Saunderson-Warner, in her submissions to me, suggests a credit for age and good 

character of 10 percent.  There is no dispute.  Ms Saunderson-Warner claims a 

discount for, and discusses with me, your mental health issues.  I have carefully read 

the report I have received in the terms of the Criminal Procedure (Mentally Impaired 

Persons) Act 2003.  I note you do have a psychotic illness and there was some 

grandiose thought process at the time of the offending but in the psychiatrist’s 

considered opinion, your offending was not materially driven by your mental illness, 

albeit you require ongoing medical input for that.  I see that in relation to mental 

illness a claim for 10 percent is somewhat excessive.  Ms Saunderson-Warner claims 

15 percent for remorse and going to restorative justice.  Yes, you did attend the 

restorative justice.  Yes, you did speak with the victim.  You are entitled to a credit 

for all that.  But with due respect to Ms Saunderson-Warner, not to the level of 

15 percent.  When I have regard to the overall position, I consider a five percent 

credit to be sufficient taking into account what I have said to Mr Heydon and what I 

note from the victim impact statement as to the impact of your offending and the 

impact after the fact of you attending the restorative justice conference and the 

positiveness the victims got from that conference. 

[9] In all, my assessment of your position is as follows.  I consider the credits 

you should be entitled to amount to 45 percent in total.  I break that up by allowing 

full credit for the guilty plea; 10 percent for youth and good character; I allow 

10 percent for remorse and restorative justice; and five percent for mental health 

issues.  From a starting point of eight years, by my mathematics, that brings me 

down to somewhere in the vicinity of 53 months as an end point.  I also consider the 

other factors.  A sentence of imprisonment for a first offender in the criminal arena is 

going to be difficult.  I accept a good deal of what Ms Saunderson-Warner says in 



 

 

relation to you being sorry for what you did.  How much of that is self-pity and how 

much is actual remorse for your victims is difficult to define.  I look back and 

consider issues overall as to what is an appropriate level of sentence.  I also have 

regard to the sentence I have just imposed upon Mr Heydon, a party to the offending. 

[10] In the end, when I consider all those factors, having done the calculation as I 

am required to do, I consider that it is appropriate that you be sent to prison for four 

years.  I am sending you to prison for that period accordingly. 

 

 

 

K J Phillips 

District Court Judge 

 


