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NOTES OF JUDGE M A CROSBIE ON SENTENCING 

[1] Martin Luther Macky, you are 32 years of age and you are for sentence today 

on four charges.  They are assault with intent to injure in contravention of s 193 

Crimes Act 1961, punishable by a maximum penalty of three years, threatening to 

kill or do grievous bodily harm in contravention of s 306 of the Crimes Act, 

maximum penalty seven years, and male assaults female in contravention of 

s 194(b), maximum penalty of two years.  Finally, a charge of wilful damage, laid 

under the Summary Offences Act 1981, maximum penalty three months’ 

imprisonment. 

[2] There were several other charges that were to go to trial.  Those charges were 

withdrawn and the matters that you are being sentenced on today were pleaded to 

shortly before trial. 

[3] This was a matter where I was due to sentence you on 16 November.  

However, I did not receive Mr Takas’ submissions until quite late and had no time to 



 

 

prepare.  The earlier date had already been set so in my view there had been plenty 

of time.  With apologies to the victim, I remanded the matter off to today’s date on 

the basis that sentencing timetables must be complied with.  Judges have a lot of 

sentencing to prepare for and the process needs to be carried out properly and 

correctly for the benefit of all concerned, including you and the victim. 

[4] I deal now with the facts.  [Details deleted], you and the victim had been in a 

brief relationship [details deleted].  On 15 April, she went out with some friends and 

this made you annoyed and angry.  She returned home to find you had trashed her 

room.  You cut all of the pages out of her passport to prevent her from being able to 

leave the country and in addition, you had burnt and cut up old letters from her late 

mother, letters from a previous partner and about 20 items of clothing. 

[5] On about 6 May, at midday, she drove you around to your sister’s house to 

stay the night.  You returned back to the vehicle and started an argument after 

becoming jealous about Facebook messages that you had earlier read on her 

cellphone.  You accused her of cheating on you before grabbing her phone, getting 

out of the vehicle and throwing it on the road as hard as you could.  That destroyed 

the phone and caused the screen to shatter. 

[6] You got back into the vehicle and removed the data card from her destroyed 

phone and attempted to download all of its data onto yours.  She attempted to grab 

the phone to stop this happening, when you suddenly struck her to the nose with an 

open palm, forcing her head to fly backwards.  You then grabbed her to the face by 

placing one thumb on one cheek and the other four fingers across her other cheek.  

You pushed her back with force until her head hit the roof of the vehicle and you 

held it there while applying pressure for approximately 40 seconds before letting go 

and apologising to her.  She managed to get out of the vehicle and attempted to wake 

your sister.  However, she was coerced back to the vehicle by you threatening to steal 

it if she did not return. 

[7] By this time you were sitting in the driver’s seat.  She pleaded with you to get 

out of the vehicle but you refused.  You leaned over her, opened the passenger’s door 

and pushed her out of the vehicle, which caused her to fall into the gutter and bang 



 

 

her hip.  She continued pleading with you to get out of the vehicle, which you 

eventually did.  She quickly jumped into the driver’s seat and locked all the doors.  

Noticing that she had locked the doors, you came running back, removed one of your 

steel-cap boots and threatened that if she did not unlock the doors, you would break 

every window.  She refused and that enraged you.  It caused you to jump on the 

bonnet of the vehicle where you remained for a minute or so. 

[8] Once you jumped off the bonnet, she quickly drove off but unfortunately 

drove into a dead-end street.  She parked her car there and turned off the engine and 

lights in an attempt to hide.  She remained there for about five minutes before 

turning the engine and lights back on.  She opened the driver’s door in an attempt to 

see while reversing and suddenly you ran up towards the vehicle, pushed the driver’s 

door open and held it there while demanding she open the passenger’s door.  She 

eventually gave in, opened the door and drove you to her home address against her 

wishes.  She felt it was the only way you would stop.   

[9] She told you that you were not allowed to enter the house, gave you a 

mattress and blanket to sleep on outside and locked the door.  You started to walk 

around the around the house banging on the windows.  Fearful that you would 

damage the property, she opened the door and let you inside.   

[10] The next morning she woke to find you were still at the property and 

continued to ask you to leave as she had done the night before.  You continued to 

refuse.  Suddenly you jumped up and grabbed her around the neck using both of 

your hands and pushed her down onto an armchair.  You stood over her and applied 

intense pressure on her windpipe, which made her struggle to breathe.  She 

attempted to fight you off as she gasped for breath.  However, she went limp and 

believes that she blacked out for a short period of time.  When she came back to, you 

were still choking her, shaking her head around and ramming it into the back of the 

armchair and wall.  She struggled to get away, which made her slide off the chair and 

onto the floor.  However, you remained above her and continued to squeeze her neck 

using both hands.  After about five minutes of applying pressure to her neck, you 

released.  While your hands were around her neck, you stated that she was going to 



 

 

die and that you were going to kill her by saying, “I'll show you a psychopath.  I'll 

kill you.”   

[11] She suffered tenderness and soreness around the neck, making it difficult for 

her to turn her head and she had difficulty swallowing.  She also suffered redness to 

the eyes, with slightly irritated blood vessels in the eyes.  

[12] In terms of the charges that are before the Court, the wilful damage and male 

assaults female charges are reflected in what happened first on 15 April and the male 

assaults; and of course what happened in relation to the car on 6 May; with the 

assault with intent to injure and threat to kill being what happened on the morning of 

7 May. 

[13] I have a number of reports and matters in front of me.  You have written a 

letter of apology to the Court, as you have to the victim.  I have a probation report.  I 

have written submissions from the Crown, quite brief written submissions from 

Mr Takas, a probation report, previous convictions. 

[14] Just looking at those previous convictions, you have a relevant previous 

conviction in 2010 for common assault; in 2007 for male assaults, common assault 

and possession of an offensive weapon; in 2003 for assault with intent to injure; in 

2002 for assault.  You also have relevant convictions, including two in 2015 for 

breach of community detention and eight other convictions between 2012 and 2010 

for breach of sentences of the Court. 

[15] There is an updated victim impact statement.  In it she confirms the earlier 

report of swelling and soreness around her neck which made it difficult to turn her 

head.  She had serious concerns about her safety.  The updated statement, as I have 

said, confirms that.  She makes a comment that she is not happy with the level of 

charges that have been laid.  However, that is not a matter for the Court.  That is the 

Crown and she would appreciate a protection order being granted and I note that you 

are not opposed to that. 



 

 

[16] The probation report refers to a regular pattern of offending that is not 

showing signs of decreasing.  The offending occurred within a short period of release 

from a previous term of imprisonment and that is an aggravating feature today.  It is 

accepted that this offending occurred while subject to release conditions. 

[17] It is reported that you have accepted responsibility, that you overreacted and 

you are willing to accept treatment for anger management.  Alcohol is an issue for 

you and you have already undergone a short alcohol intervention course in prison, 

which is good to see, and you consent to the protection order being made. 

[18] The report assesses you are a high likelihood of re-offending and your risk of 

harm to others is also high.  You are willing to attend restorative justice.  However, 

that was not able to occur. 

[19] The Crown has filed some quite detailed submissions.  It correctly assesses 

the lead charge as the one on 7 May of threatening to kill, given the maximum 

penalty, and that the circumstances of the threat were closely associated to the charge 

of assault with intent to injure.  I accept that submission.   

[20] I also accept at the outset that if there had been no threat, then the assault 

itself was very serious and also is regarded by the Court as serious where it involves 

choking or strangulation. 

[21] The Crown correctly notes there are no sentencing guidelines with respect to 

the offence of threatening to kill.  It refers to a decision of Faaleaga v R.
1
  In that 

decision, the Court of Appeal noted at para [11]: 

Key factors in assessing the culpability of offending of this nature will 

include premeditation (the degree to which the threats were planned or 

calculated), the nature and frequency of the threats, any link to earlier actual 

violence, whether the object of the threat has public office, the ability of the 

offender to effect the threat and the allied question of the actual danger to the 

victim.  The inability to immediately effect a threat reduces the terror it 

might otherwise invoke, reducing the extent of harm resulting from the 

offence and thereby reducing culpability.  We do not agree with the 

sentencing Judge that this factor cannot detract from the severity of the 

offending.  Whether it does or not will turn on the specific facts.  

                                                 
1
 Faaleaga v R [2011] NZCA 495 



 

 

[22] That case involved a threat conveyed by a letter from a sentenced prisoner.  

The Court of Appeal considered the ability or lack thereof to carry out the threat was 

a relevant factor and placing the offending at the lower end of the scale.   

[23] In my view, the Crown correctly submits in this case that it is a lot more 

serious.  You were immediately in her presence.  The threat was uttered at a time that 

you were carrying out extreme violence towards her, in my assessment, and it places 

the combined effect of both offences, and I accept the Crown’s submissions that I 

have to be careful not to double-count, but it places the combined effect of both 

offences at the other end of the continuum from that Faaleaga v R.   

[24] In McKinley v Police,
2
 the High Court reviewed a number of appellate 

authorities involving threats to kill with starting points of 12 months, denoted as 

commonplace for offending involving threats made face-to-face or by telephone. 

[25] O’Connor v Police,
3
 referred to in McKinley v Police, saw the Court holding 

that the appellant could have expected a sentence of 12 months’ imprisonment on 

charges of threatening to kill and assaulting a female and a sentence of 18 months for 

three charges of breaching a protection order, cumulative on a sentence of 18 months 

for three charges of breaching a protection order.  There the appellant entered the 

protected person’s home, made explicit and detailed threats to kill her and assaulted 

her by pushing her onto a couch and smothering her with his own body.  The charges 

reflected offences occurring across more than one incident and of course the present 

case involves more than one incident but I will come to the other charge shortly. 

[26] With respect to assault with intent to injure, Waitai v R
4
 saw the High Court 

noting the seriousness with which offences involving choking or strangulation 

should be viewed and in that case, the appellant challenged a sentence of 20 months’ 

imprisonment imposed with respect to one charge of assault by male against a 

female.  That involved an argument with his then pregnant partner, a chokehold 

placed on three occasions for what appears to have been several seconds on each.  

The Judge adopted a starting point in the District Court of 18 months, which was 

                                                 
2
 McKinley v Police High Court, Wellington, 5/4/2007, CRI-2006-485-113 

3
 O’Connor v Police [2015] NZHC 111 

4
 Waitai v R [2014] NZHC 2116 



 

 

lifted by six months to reflect offending while on bail before allowing 15 percent 

credit for a guilty plea.  The High Court determined the starting point of 18 months 

was too high having regard to the maximum penalty of two years’ imprisonment and 

substituted a starting point of 12.  

[27] Here of course the offending is more serious by reference to the higher 

maximum penalty and in my view the choking involved was considerably more 

serious and led to her blacking out. 

[28] I have also referred myself to other cases such as Burchell v R,
5
 Blair v 

Police
6
 and R v Sykes

7
 in terms of charges of threatening to kill. 

[29] In this case, the Crown submits that given the threat to kill was made in close 

proximity to the victim and contemporaneous to a serious assault involving choking, 

the starting point at the upper end of the range should be appropriate, namely in the 

vicinity of 18 months’ imprisonment.  Adding to the seriousness of the assault itself, 

while being careful not to double-count and also having regard to the totality 

principle, the Crown submits a combined starting point of two years to two and a 

half, particularly given the seriousness with which choking or strangulation should 

be viewed.  The Crown submits a further uplift for the male assaults female and 

wilful damage in the vicinity of three months would be merciful. 

[30] I think the Crown’s approach to that is quite conservative.  If I was dealing 

with the male assaults and all of that offending that surrounded the vehicle on that 

day, I think a starting point would be 12 to 15 months.  You were in effect terrorising 

the young woman but the Crown suggests three months would be merciful and if I 

did take three months, I agree it would be merciful.  There would need to be uplifts 

for the previous convictions and offending while subject to release conditions.   

[31] The Crown accepts 15 percent might be appropriate, even the plea was 

entered shortly before trial.  The Crown did agree to a reduced charge of injuring 

with intent but does note that the threat to kill was available to be pleaded to from 

                                                 
5
 Burchell v R [2010] NZCA 314  

6
 Blair v Police HC Dunedin CRI-2010-412-000010, 13 May 2010 

7
 R v Sykes HC Christchurch CRI-2008-009-002603, 19 May 2009 



 

 

the outset.  Allowing credit for as much as 20 percent, the Crown submits an end 

sentence in the range of around two years four months. 

[32] Mr Takas, in, as I have noted, relatively brief submissions, notes the 

aggravating factors of prior convictions and the context of the assault to the throat, 

notes mitigating factors of guilty plea and a willingness to attend restorative justice 

and rather unusually submits there should be credit for the time between the last 

violent charge and the present offending.   

[33] I do not know of any appropriate basis for that in your case because the gap is 

not all that long.  You have spent a period of time in the prison since and there has 

been other offending and I think unrealistic and an odd principle that one should 

receive some credit for a gap in offending where the gap is not that great.  It is 

certainly not a principle that is enshrined in the Sentencing Act 2002 or any Court of 

Appeal decision that I am aware of. 

[34] He submits an end sentence should be two years or less.  He submits a 

decision of the High Court in Wilson v Police.
8
  With respect, that decision appears 

to be distinguishable on its facts.  The case where the High Court was prepared to 

intervene because it was out of character violence which could not be said to be 

present in this case with your history and further, the facts in this case present much 

more drawn out sinister and violent offending, in my view. 

[35] Just looking at the purposes today for you, the first is to hold you to account.  

You are not a young man anymore.  You continue to come back.  I understand you 

are remorseful.  You have apologised.   

[36] Mr Takas said you apologised during the offending.  I find that more 

disturbing than anything else because if your recognition of what you were doing at 

the time is that close to committing an offence and further offending, it seems to 

amount more to taunting and perhaps really demonstrates the power imbalance that 

existed between you and she. 

                                                 
8
 Wilson v Police [2012] NZHC 2503 



 

 

[37] I need to promote, through the sentencing, in you a sense of responsibility.  

Importantly today I need to denounce your conduct.  There is no provocation at all 

here.  It is yet another example of an event where a partner becomes enraged by 

communications around social media, puts their own slant on that communication, 

equates it with being unfaithful or dishonest, and then seeks to take out their 

frustration, resorting in a cowardly and aggressive way, to violence.  That is never 

acceptable.  It is shameful. 

[38] The sentence, because of your previous convictions, needs to involve a 

personal deterrent aspect for you and also send the clear message to the community 

that the Courts will react strongly to domestic violence. 

[39] I take into account also the other purposes and principles of s 8, including the 

effect on the victim, the need to be consistent, the least restrictive outcome.  Here it 

is not suggested that there should be a sentence other than imprisonment.  The real 

issue is the length. 

[40] In terms of the aggravating and mitigating features of the offending, of course 

there was actual violence.  That was implicit in the charge, accompanied by the 

threat implicit in the charge.  There was offending while subject to a Court sentence.  

There was the harm with respect to the victim.  Mr Takas has pointed out the 

throttling.  The strangulation is significant, as is the offending to the head area.  In 

my view, there was an element of cruelty.  It was an abuse of trust.  The relationship 

was a short one but still it was an abuse of the trust that one imposes in another in a 

relationship.  There is victim vulnerability in my view when strangulation has 

occurred.  She blacked out and came to and still found you there. 

[41] In terms of the mitigating features of the offending, there are none.  In terms 

of the mitigating and aggravating features of you, there are your previous 

convictions.  I should have noted that the offending while subject to a sentence is an 

aggravating feature of you as opposed to the offending.   

[42] In terms of mitigating features, you did enter a guilty plea and you were 

willing to attend a restorative justice conference.  That was not able to happen. 



 

 

[43] Having analysed those offences, I think that the combined approach to the 

charge of threatening to kill and assault with intent to injure is a starting point of two 

years and three months.  There needs to be a discrete uplift of three months for the 

wilful damage and male assaults females and I think that is the totality principle 

notwithstanding, quite a small uplift for that ongoing assault around the vehicle.  

There needs to be an uplift of three months for your previous convictions and a 

further three months for offending while subject to release conditions and that brings 

me to a starting point consistent with the Crown’s estimate of three years.  I will give 

you a combined total of 20 percent for your guilty plea and your offer to attend 

restorative justice and I will deduct from that eight months. 

[44] You will be sentenced on the threatening to kill to two years and four months.  

On the assault with intent to injure, to one year, to be served concurrently, meaning 

at the same time.  On the male assaults, two months to be served concurrently and 

the same for the wilful damage and I am obliged to the Crown for its submissions.  

[45] There will be a final protection order. 

 

 

M A Crosbie 

District Court Judge 

 


